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Kaufman, J.

* * * [U]nless Rule 37 is perceived as a credible deterrent rather than a “paper tiger,” * * * the pretrial quagmire threatens to engulf the entire litigative process. * * *

* * *

I

Appellee Cine Forty-Second Street Theatre Corp. (“Cine”), has operated a movie theater in New York City’s Times Square area since July 1974.  It alleges that those owning neighboring theaters on West Forty-Second Street (the “exhibitors”) * * * attempted through abuse of City agency processes to prevent the opening of its theater.  When this tactic was unsuccessful, Cine contends, the exhibitors entered into a conspiracy with certain motion picture distributors * * * to cut off its access to first-run, quality films.  Bringing suit on August 1, 1975, Cine claimed 

$ 3,000,000 in treble damages under the antitrust laws, and sought an injunction against the defendants’ alleged anticompetitive practices.

On November 6, 1975, the eleven defendants served plaintiff with a set of consolidated interrogatories.  Cine thereupon secured its adversaries’ consent to defer discovery on the crucial issue of damages until it could retain an expert to review the rival exhibitors’ box office receipts. Not until four months after the deadline upon which the parties had agreed, however, did Cine file its first set of answers to the remaining interrogatories.  Moreover, even casual scrutiny reveals the patent inadequacy of these responses.  Many were bare, ambiguous cross-references to general answers elsewhere in the responses.  Highly specific questions concerning the design of Cine’s theater were answered with architectural drawings that did not even purport to show the dimensions requested.

Although Cine now complains bitterly that these interrogatories amounted to pure harassment, it never moved to strike them as irrelevant or as harassing.  Rather, it filed supplemental answers, which were similarly deficient, and then failed to obey two subsequent orders from Magistrate Gershon compelling discovery.  At a hearing in October of 1977, the magistrate found Cine’s disobedience to have been willful, and assessed $ 500 in costs against it.  Soon afterwards, she further warned plaintiff that any further noncompliance would result in dismissal.

By the summer of 1977, as this conflict was coming to a head, Cine had still not retained the expert it claimed was necessary to respond to the damages interrogatories.  Magistrate Gershon quite reasonably and leniently ordered Cine merely to produce a plan to answer, but this yielded no result.  The magistrate then directed Cine to answer the damages interrogatories, admonishing  its counsel that future nonfeasance would be viewed in light of past derelictions.  Cine did file two sets of answers, one over two months late and both seriously deficient.

* * *

Accordingly, Magistrate Gershon found that Cine had no basis for assuming that the answers were not due on the dates set in her orders.  After noting plaintiff’s history of disobedience in the face of her own repeated warnings, the magistrate concluded that Cine’s present non-compliance was willful. * * *  “[T]he plaintiff,” she stated, “has decided when it will be cooperative and when it will not be cooperative, and that it does not have any right to do.”  She thereupon recommended to the district court that Cine be precluded from introducing evidence with respect to damages.  This sanction was, of course, tantamount to a dismissal of Cine’s damage claim, but left standing its claim for injunctive relief.

Judge Goettel, the district judge to whom Magistrate Gershon’s order was submitted for approval, reacted to Cine’s behavior as did Magistrate Gershon.  He wrote, “if there were ever a case in which drastic sanctions were justified, this is it.”  But Judge Goettel could not fully accept the magistrate’s finding of willfulness. “[T]he actions of plaintiff’s counsel,” he concluded, “were either wilful or a total dereliction of professional responsibility.  No other conclusion is possible.  However, in the absence of a written direction, it is virtually impossible to establish that the attorney’s action was in fact wilful, rather than grossly negligent.”

The district judge thus apparently believed it possible that Cine’s counsel, confused as to the precise terms of Magistrate Gershon’s oral orders, could have thought in good faith that the answers were not due.  Action taken upon that baseless belief, however, was, at the very least, grossly negligent.  The district court “regretfully” concluded that under Flaks v. Koegel * * * (2d Cir. 1974), it lacked the power, absent a finding of willfulness, to impose the extreme sanction recommended by the magistrate.  Instead, the court merely assessed costs in the amount of 

$ 1,000. * * *

II

The question before us is whether a grossly negligent failure to obey an order compelling discovery may justify the severest disciplinary measures available under Fed. R. Civ. P. 37.  This rule provides a spectrum of sanctions. * * *  The mildest is an order to reimburse the opposing party for expenses caused by the failure to cooperate.  More stringent are orders striking out portions of the pleadings, prohibiting the introduction of evidence on particular points and deeming disputed issues determined adversely to the position of the disobedient party.  Harshest of all are orders of dismissal and default judgment.

These sanctions serve a threefold purpose.  Preclusionary orders ensure that a party will not be able to profit from its own failure to comply. * * *  Rule 37 strictures are also specific deterrents and, like civil contempt, they seek to secure compliance with the particular order at hand. * * * Finally, although the most drastic sanctions may not be imposed as “mere penalties,” * * * courts are free to consider the general deterrent effect their orders may have on the instant case and on other litigation, provided that the party on whom they are imposed is, in some sense, at fault.  National Hockey League v. Metropolitan Hockey Club, Inc. * * * (U.S. 1976); Societe Internationale Pour Participations Industrielles Et Commerciales v. Rogers  * * * (U.S. 1958).

Where the party makes good faith efforts to comply, and is thwarted by circumstances beyond his control for example, a foreign criminal statute prohibiting disclosure of the documents at issue, an order dismissing the complaint would deprive the party of a property interest without due process of law. * * *  Accordingly, “Rule 37 should not be construed to authorize dismissal of [a] complaint because of petitioner’s noncompliance with a pretrial production order when it has been established that failure to comply has been due to inability, and not to willfulness, bad faith, or any fault of petitioner.” * * *

The lower court did not determine whether willfulness caused plaintiff’s failure to respond.  It was possible, Judge Goettel apparently believed, that Cine’s counsel simply did not understand the exact requirements of the magistrate’s unwritten order compelling discovery.  If so, Cine’s failure to answer the damages interrogatories might not rise to the level of “willfulness” or “bad faith” for both of these conditions imply a deliberate disregard of the lawful orders of the court.

* * *  The question, then, is whether gross negligence amounting to a “total dereliction of professional responsibility,” but not a conscious disregard of court orders, is properly embraced within the “fault” component of Societe Internationale criterion.

* * *

Unless we are to assume that the Court chose its words carelessly, we must accord the term “fault” a meaning of its own within the Societe Internationale triad.  And plainly, if “fault” has any meaning not subsumed by “willfulness” and “bad faith,” it must at least cover gross negligence of the type present in this case.  * * *

* * *

In the final analysis, however, this question cannot turn solely upon a definition of terms.  We believe that our view advances the basic purposes of Rule 37, while respecting the demands of due process.  The principal objective of the general deterrent policy of National Hockey is strict adherence to the “responsibilities counsel owe to the Court and to their opponents.”  Negligent, no less than intentional, wrongs are fit subjects for general deterrence * * *.  And gross professional incompetence no less than deliberate tactical intransigence may be responsible for the interminable delays and costs that plague modern complex lawsuits. * * *

Considerations of fair play may dictate that courts eschew the harshest sanctions provided by Rule 37 where failure to comply is due to a mere oversight of counsel amounting to no more than simple negligence * * *.  But where gross professional negligence has been found that is, where counsel clearly should have understood his duty to the court the full range of sanctions may be marshalled.  Indeed, in this day of burgeoning, costly and protracted litigation courts should not shrink from imposing harsh sanctions where, as in this case, they are clearly warranted.

A litigant chooses counsel at his peril, Link v. Wabash Railroad Co. * * * (U.S. 1962), and here, as in countless other contexts, counsel’s disregard of his professional responsibilities can lead to extinction of his client’s claim. * * *

Plaintiff urges that because it has at last filed answers to the damage interrogatories, it should be permitted to prove its losses at trial.  But it forgets that sanctions must be weighed in light of the full record in the case * * *.  Furthermore, “[i]f parties are allowed to flout their obligations, choosing to wait to make a response until a trial court has lost patience with them, the effect will be to embroil trial judges in day-to-day supervision of discovery, a result directly contrary to the overall scheme of the federal discovery rules.” * * *  Moreover, as we have indicated, compulsion of performance in the particular case at hand is not the sole function of Rule 37 sanctions.  Under the deterrence principle of National Hockey, plaintiff’s hopelessly belated compliance should not be accorded great weight.  Any other conclusion would encourage dilatory tactics, and compliance with discovery orders would come only when the backs of counsel and the litigants were against the wall.

In light of the fact that plaintiff, through its undeniable fault, has frozen this litigation in the discovery phase for nearly four years, we see no reason to burden the court below with extensive proceedings on remand.  Judge Goettel’s opinion makes it abundantly clear that but for his misinterpretation of the governing law in this circuit, he would have wholeheartedly adopted Magistrate Gershon’s original recommendation.  Accordingly, the judge’s order declining to adopt the magistrate’s recommendation that proof of damages be precluded is reversed.

Oakes, Circuit Judge (concurring).

I concur in the result.  It may be that the fault for the inexcusable delays in compliance with the discovery requests and orders lay with the client or with the complexity of the interrogatories and requests of opposing counsel.  If the latter, remedy lay with an application under Fed. R. Civ. P. 26(c).  If the former, then the magistrate’s recommendation of preclusion strikes at the proper party.  It would be with the greatest reluctance, however, that I would visit upon the client the sins of counsel, absent client’s knowledge, condonation, compliance, or causation.






