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Dalianis, J.

The plaintiffs, Merrimack Valley Wood Products, Inc. and American Cabinet Corp., appeal an order of the Superior Court * * * finding a restrictive covenant in an employment agreement entered into with the defendant, Glen Near, unenforceable.  We affirm.

The record supports the following facts.  Plaintiff Merrimack Valley Wood Products, Inc. (Merrimack Valley) manufactures and sells what is referred to as “millwork”: doors, window units, moldings, stair parts, etc.  Plaintiff American Cabinet Corp. manufactures and distributes kitchen cabinets and countertops.  On February 28, 1994, the defendant began working for the plaintiffs as an outside sales representative.  An outside sales representative solicits new customers and services current customers, and is paid on commission.

Prior to his employment with the plaintiffs, the defendant worked at Rivco, another millwork manufacturing company, beginning in 1978.  He worked as an outside salesman at Rivco from approximately 1981 until 1991, when he started his own home construction business.  He worked as a home builder until he began working for the plaintiffs in 1994.

The defendant was brought to the Merrimack Valley offices for an interview by his friend, vice-president of sales for Merrimack Valley, Gregory Dow.  The defendant had worked with Dow at Rivco, and had a longstanding friendship with him.  The defendant had only one interview with Dow and James Derderian, vice president and general manager of Merrimack Valley.  When he started working for the plaintiffs, the defendant was given a price book, a confidential document that outlines the pricing structure used by the plaintiffs.

Dow and Derderian did not explain to the defendant at his interview that he would be required to sign a “salesman agreement,” which contained a covenant not to compete and a covenant not to disclose.  The defendant worked for the plaintiffs for six months before he was asked to sign the salesman agreement in September 1994.  At that time, the defendant was informed that his continued employment with the plaintiffs was contingent upon signing the agreement.  The defendant gave the agreement a cursory review and signed it.  The agreement provides:

7. The [defendant] agrees that he will not, during the term of this agreement, or at anytime thereafter, furnish to an individual, firm or corporation other than [the plaintiffs] any list or lists of customers, business methods, systems, prices, trade secrets, or   information of any kind or nature pertaining to the business of [the plaintiffs].

8. The [defendant] agrees not to be or become engaged in any competing company or industry during the term of this Agreement, except with the written consent of [the plaintiffs].  If for any reason this agreement or relations with [the plaintiffs] shall be terminated, then he shall not, through employment or agreement with any competitive concern or industry, sell to directly or indirectly, or cause to be sold, any materials to customers  which [the plaintiffs] have sold to within the twelve (12) months prior to the date of termination, for a period of one (1) year from the date of termination.

The defendant left the plaintiffs’ employ in February 1999.  Before leaving, he returned his price book to Dow.  The defendant was hired that same month by A & B Lumber, one of the plaintiffs’ direct competitors, as an outside sales representative.  The defendant continued to solicit sales from the customer base he had developed while working for the plaintiffs and from his previous experience in the industry.

On May 7, 1999, the plaintiffs filed a motion for an ex parte temporary restraining order, claiming that the defendant “wrongfully solicited, directly or indirectly, the [plaintiffs’] customers or clients and wrongfully disclosed confidential and proprietary information to others.”  The Superior Court * * * granted the plaintiffs’ motion.  The order restricted the defendant from disclosing information regarding the plaintiffs’ customers and soliciting those customers of the plaintiffs who had transacted business with the plaintiffs during the twelve months prior to the defendant's last day of work. * * *

The defendant moved to dissolve the ex parte temporary restraining order and objected to the plaintiffs’ petition for a preliminary injunction. * * *  The court denied the defendant’s request to dissolve the ex parte temporary restraining order, and scheduled the case for a full evidentiary hearing. * * *

The Trial Court * * * held a full evidentiary hearing and found in favor of the defendant. The court found that the non-compete covenant was unreasonable because it was too broad.  The court also found reformation unwarranted, because it found that the plaintiffs had not acted in good faith.  The court also examined the covenant not to disclose, and found that the injunction, based upon that portion of the contract, failed because the plaintiffs did not present evidence that the defendant possessed or intended to disclose any confidential information.

* * *  The plaintiffs appealed that decision to this court.  We issued an order on January 14, 2002, remanding the case to the trial court because we found that the trial court made a factual error in finding that the covenant covered “all Merrimack clients” within a 200-mile radius of Dover.  In light of the trial court’s error in its factual findings, we held that the trial court’s decision concerning the “reasonableness” of the restrictive covenant and subsequent decisions stemming from that factual finding should be reconsidered.

On remand, the trial court again found that the covenant was unreasonable.  The court found that, because the non-compete covenant applied to all of the plaintiffs’ customers, regardless of whether the defendant had any contact with them, it was broader than necessary to protect the plaintiffs’ legitimate interest in protecting their goodwill.  The court again found reformation unwarranted, due to the lack of good faith in the execution of the salesman agreement.  The court also found that the covenant not to disclose was an insufficient basis to support a permanent injunction. * * *  This appeal followed.

On appeal, the plaintiffs argue that: (1) the covenant not to compete was reasonable, and therefore was enforceable [and] (2) even if the covenant was unreasonable, it was executed in good faith and, therefore, the trial court should have reformed it * * *.

First we address the plaintiffs’ argument that the covenant not to compete is reasonable . A covenant’s reasonableness is a matter of law for this court to decide.  We review the trial court’s factual findings for clear error. * * *

We have stated that “the law does not look with favor upon contracts in restraint of trade or competition.” * * *  Such contracts are to be narrowly construed.  Nonetheless, restrictive covenants are valid and enforceable if the restraint is reasonable, given the particular circumstances of the case. * * *

To determine the reasonableness of a restrictive covenant ancillary to an employment contract, we employ a three-pronged test: first, whether the restriction is greater than necessary to protect the legitimate interests of the employer; second, whether the restriction imposes an undue hardship upon the employee; and third, whether the restriction is injurious to the public interest. If any of these questions is answered in the affirmative, the restriction in question is unreasonable and unenforceable. * * *

Covenants are valid only to the extent that they prevent employees from appropriating assets that are legitimately the employer’s. * * *  The first step in determining the reasonableness of a given restraint is to identify the legitimate interests of the employer, and to determine whether the restraint is narrowly tailored to protect those interests. * * *

An employee’s special influence over an employer’s customers, obtained during the course of employment, is one of the legitimate interests an employer may protect against competition. * * *  When an employee is put in a position involving client contact, it is natural that some of the goodwill emanating from the client is directed to the employee rather than to the employer.  The employer has a legitimate interest in preventing its employees from appropriating this goodwill to its detriment. * * *

The plaintiffs’ interest here derives from the defendant’s contact with the plaintiffs’ customers, as was the case in Technical Aid [Corp. v. Allen (N.H. 1991)].  In Technical Aid, we considered two restrictive covenants similar to the one at issue.  The first was a covenant not to “engage in competition . . . located within a radius of one hundred (100) miles”; the second was a covenant not to “service any customers Technical Aid has done any business with during the preceding year.” * * *  We found that the general restriction against competition must be limited to the geographic area in which the employee had client contact in order to satisfy the “narrowly tailored” test, because this is “usually the extent of the area in which the employer’s good will is subject to appropriation by the employee.” * * *  We held that the one-hundred-mile geographic limitation was greater than necessary to protect Technical Aid’s legitimate interests. * * *

We also found that the restriction against servicing clients with whom Technical Aid had done business in the preceding twelve months, regardless of geographic location, was greater than necessary to protect its legitimate interests. * * *  Technical Aid purported to be an international organization, with clients all over the world.  We held that it had no legitimate interest in protecting its entire client base from its former employee, because he had no advantage over any other complete stranger, possessing no special hold on the goodwill of the majority of Technical Aid’s customers. * * *

In Concord Orthopaedics [Prof. Assoc. v. Forbes (N.H. 1997)], Concord Orthopaedics Professional Association (COPA) attempted to restrict its former employee from practicing medicine altogether within a certain geographic area.  We upheld the trial court’s determination that COPA had no legitimate interest in preventing its former employee from soliciting new patients within that area. * * *  But we found that COPA could prohibit its former employee from competing for existing patients within the area, because the legitimate interests of the employer generally extend to those areas in which the employee had actual client contact. * * *

Concord Orthopaedics and Technical Aid both addressed covenants restricting appropriation of the goodwill developed through an employee’s contact with customers.  In both cases we held that the restrictions were greater than necessary to protect the employer’s legitimate interest because they extended beyond the sphere of the employee’s influence, either beyond the geographic area where the employee would have had actual client contact, or beyond the employee’s own clients to the public at large.

We now apply this reasoning to the case at hand.  The plaintiffs sought to keep the defendant from doing business with any of the clients who had transacted business with them in the previous year.  The trial court heard testimony that Merrimack Valley has approximately 1,200 customers.  There are roughly twelve salespersons working for the plaintiffs.  The defendant testified that he had about sixty regular customers.  It is not clear from the record how many of its 1,200 customers Merrimack Valley does business with in an average year.  What is clear, though, is that the defendant has no particular claims on the goodwill of roughly 1,140 of the plaintiffs’ customers; he is in no better position than a stranger when it comes to these customers. * * *  Thus, the restrictive covenant goes far beyond the defendant’s sphere of customer goodwill, and was more restrictive than necessary to protect the plaintiffs’ legitimate interests.

* * *

Because the restrictive covenant fails the first prong of the reasonableness test, it is unreasonable, and therefore unenforceable. * * *

We turn now to the modification issue.  The plaintiffs argue that if the covenant is found to be unreasonable, it should have been modified.  Courts have the power to reform overly broad restrictive covenants if the employer shows that it acted in good faith in the execution of the employment contract. * * *  We will sustain the trial court’s findings and conclusions unless they are lacking in evidential support or tainted by error of law. * * *

The trial court found, relying upon Smith, Batchelder & Rugg [v. Foster (N.H. 1979)], that “reformation of the covenant is inappropriate . . . because petitioners did not act in good faith in the execution of the salesman agreement.”  The plaintiffs argue that the trial court’s finding of a lack of good faith was based solely upon its determination that they did not give the defendant advance notice of the obligations imposed by the employment contract.  The plaintiffs argue that “good faith and advance notice are not coextensive concepts,” and that to determine good faith a trial court must examine all of the relevant circumstances of a particular case.

We agree that good faith and advance notice are not one and the same.  We do not agree, however, that the trial court relied solely upon the absence of advance notice to find a lack of good faith.  The trial court noted: “The facts of the present case are indistinguishable in any meaningful way from the facts of Smith, Batchelder & Rugg.”  We agree.  In Smith, Batchelder & Rugg, we upheld the master’s finding that the restrictive covenant could not be reformed because it was not executed in good faith.  The master’s finding was supported by evidence that the employment agreements containing the restrictive covenants were not part of the oral  negotiations, the employees had executed their agreements after they were hired, and the employees did not have a “full understanding” of the restrictive covenants in their employment agreements. * * *

As in Smith, Batchelder & Rugg, the trial court in this case found that the plaintiffs “did not discuss the salesman agreement or the restrictive covenants with the [defendant] during his interview,” and that the defendant was not presented with the agreement until six months after he started working for the plaintiffs.  Further, when the salesman agreement was finally presented to him, he “was informed his ability to retain his position was contingent upon signing the agreement,” which, in its first order in 1999, the trial court found he was in no position to decline.  Upon reviewing the record, we find evidence to support the trial court’s determination that the plaintiffs acted in bad faith in executing the salesman agreement.  Therefore, we see no reason to overturn the trial court’s ruling.

* * *






