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Volume 1, Chapter 4: Powers and Limits of the Federal Courts
Section II-B:  Political Questions

Page 396.  Insert after United States v. Stanley.

In Vieth v. Jubelirer, 541 U.S. ___ (2004), four members of the Court held that a challenge to political
gerrymandering of congressional districts constituted a political question.  The opinion is reported, infra, Volume 2,
Chapter12: Equal Protection, Section VIII-A-2.  The Supreme Court and the Right to Vote.

Volume 1, Chapter 6:  Limits on State Power; Preemption, the Dormant Commerce Clause, and the Privileges and
Immunities Clause
Section I:  Preemption

Page 580.  Insert after Geier v. American Honda Motor Company, Inc.

In Aetna Health Care v. Davida, 542 U.S. __ (2004), the Court found that a cause of action for failure of
treatment against a Health Maintenance Organization (HMO) brought pursuant to the Texas “Patient Bill of Rights”
was preempted by the Employment Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. §1132(a) et seq., a
statute designed to regulate employee benefit plans.  While the Court unanimously agreed that ERISA, as
interpreted, occupied the field regarding employee benefits, Justices Ginsberg and Breyer, concurring, called on
Congress to address the situation and correct the inequities that have arisen under the statute.

Volume 1, Chapter 8:  Substantive Due Process
VI. A.  Liberty and Sodomy: A Federal Decision

Page 942.  Add after Kentucky v. Wasson.

 Lawrence v. Texas
539 U.S. 558 (2003)

[Kennedy, J., delivered the opinion of the court, in which Stevens, Souter, Ginsburg, and Breyer, JJ.,
joined. O'Connor, J., filed an opinion concurring in the judgment. Scalia, J., filed a dissenting opinion, in which
Rehnquist, C. J., and Thomas, J., joined. Thomas, J., filed a dissenting opinion.]

Justice Kennedy delivered the opinion of the Court.
Liberty protects the person from unwarranted government intrusions into a dwelling or other private places. 

In our tradition the State is not omnipresent in the home.  And there are other spheres of our lives and existence,
outside the home, where the State should not be a dominant presence.  Freedom extends beyond spatial bounds. 
Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate
conduct.  The instant case involves liberty of the person both in its spatial and more transcendent dimensions.

I.  The question before the Court is the validity of a Texas statute making it a crime for two persons of the
same sex to engage in certain intimate sexual conduct.

In Houston, Texas, officers of the Harris County Police Department were dispatched to a private residence
in response to a reported weapons disturbance.  They entered an apartment where one of the petitioners, John
Geddes Lawrence, resided.  The right of the police to enter does not seem to have been questioned.  The officers
observed Lawrence and another man, Tyron Garner, engaging in a sexual act.  The two petitioners were arrested,
held in custody over night, and charged and convicted before a Justice of the Peace.

The complaints described their crime as "deviate sexual intercourse, namely anal sex, with a member of the
same sex (man)."   The applicable state law is Tex. Penal Code Ann. §21.06(a) (2003).  It provides: "A person
commits an offense if he engages in deviate sexual intercourse with another individual of the same sex." The statute
defines "[d]eviate sexual intercourse" as follows:

"(A) any contact between any part of the genitals of one person and the mouth or anus of another person; or
"(B) the penetration of the genitals or the anus of another person with an object." 
The petitioners were adults at the time of the alleged offense.  Their conduct was in private and consensual.
II.  We conclude the case should be resolved by determining whether the petitioners were free as adults to

engage in the private conduct in the exercise of their liberty under the Due Process Clause of the Fourteenth
Amendment to the Constitution.  For this inquiry we deem it necessary to reconsider the Court's holding in Bowers v.
Hardwick, 478 U. S. 186 (1986).

There are broad statements of the substantive reach of liberty under the Due Process Clause in earlier cases
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...; but the most pertinent beginning point is our decision in Griswold v. Connecticut, 381 U. S. 479 (1965).
In Griswold the Court invalidated a state law prohibiting the use of drugs or devices of contraception and

counseling or aiding and abetting the use of contraceptives.  The Court described the protected interest as a right to
privacy and placed emphasis on the marriage relation and the protected space of the marital bedroom.

After Griswold it was established that the right to make certain decisions regarding sexual conduct extends
beyond the marital relationship.  In Eisenstadt v. Baird, 405 U. S. 438 (1972), the Court invalidated a law prohibiting
the distribution of contraceptives to unmarried persons.  The case was decided under the Equal Protection Clause,
but with respect to unmarried persons, the Court went on to state the fundamental proposition that the law impaired
the exercise of their personal rights.  It quoted from the statement of the Court of Appeals finding the law to be in
conflict with fundamental human rights, and it followed with this statement of its own: 

“It is true that in Griswold the right of privacy in question inhered in the marital relationship. . . . If the right
of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted
governmental intrusion into matters so fun-damentally affecting a person as the decision whether to bear or
beget a child.”
The opinions in Griswold and Eisenstadt were part of the background for the decision in Roe v. Wade, 410

U. S. 113 (1973)....  Roe recognized the right of a woman to make certain fundamental decisions affecting her
destiny and confirmed once more that the protection of liberty under the Due Process Clause has a substantive
dimension of fundamental significance in defining the rights of the person.

In Carey v. Population Services Int'l, 431 U. S. 678 (1977), the Court confronted a New York law
forbidding sale or distribution of contraceptive devices to persons under 16 years of age.  Although there was no
single opinion for the Court, the law was invalidated.  Both Eisenstadt and Carey, as well as the holding and
rationale in Roe, confirmed that the reasoning of Griswold could not be confined to the protection of rights of
married adults.  This was the state of the law with respect to some of the most relevant cases when the Court
considered Bowers v. Hardwick.

The facts in Bowers had some similarities to the instant case.  A police officer, whose right to enter seems
not to have been in question, observed Hardwick, in his own bedroom, engaging in intimate sexual conduct with
another adult male.  The conduct was in violation of a Georgia statute making it a criminal offense to engage in
sodomy. ...

The Court began its substantive discussion in Bowers as follows: "The issue presented is whether the
Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy and hence invalidates the
laws of the many States that still make such conduct illegal and have done so for a very long time."  That statement,
we now conclude, discloses the Court's own failure to appreciate the extent of the liberty at stake.  To say that the
issue in Bowers was simply the right to engage in certain sexual conduct demeans the claim the individual put
forward, just as it would demean a married couple were it to be said marriage is simply about the right to have sexual
intercourse.  The laws involved in Bowers and here are, to be sure, statutes that purport to do no more than prohibit a
particular sexual act.  Their penalties and purposes, though, have more far-reaching consequences, touching upon the
most private human conduct, sexual behavior, and in the most private of places, the home.  The statutes do seek to
control a personal relationship that, whether or not entitled to formal recognition in the law, is within the liberty of
persons to choose without being punished as criminals.

This, as a general rule, should counsel against attempts by the State, or a court, to define the meaning of the
relationship or to set its boundaries absent injury to a person or abuse of an institution the law protects.  It suffices
for us to acknowledge that adults may choose to enter upon this relationship in the confines of their homes and their
own private lives and still retain their dignity as free persons.  When sexuality finds overt expression in intimate
conduct with another person, the conduct can be but one element in a personal bond that is more enduring.  The
liberty protected by the Constitution allows homosexual persons the right to make this choice.

Having misapprehended the claim of liberty there presented to it, and thus stating the claim to be whether
there is a fundamental right to engage in consensual sodomy, the Bowers Court said: "Proscriptions against that
conduct have ancient roots."  In academic writings, and in many of the scholarly amicus briefs filed to assist the
Court in this case, there are fundamental criticisms of the historical premises relied upon by the majority and
concurring opinions in Bowers....  We need not enter this debate in the attempt to reach a definitive historical
judgment, but the following considerations counsel against adopting the definitive conclusions upon which Bowers
placed such reliance. 

At the outset it should be noted that there is no longstanding history in this country of laws directed at
homosexual conduct as a distinct matter.  Beginning in colonial times there were prohibitions of sodomy derived
from the English criminal laws passed in the first instance by the Reformation Parliament of 1533.  The English
prohibition was understood to include relations between men and women as well as relations between men and men.



5

...  Nineteenth-century commentators similarly read American sodomy, buggery, and crime-against-nature statutes as
criminalizing certain relations between men and women and between men and men. ...  Thus early American sodomy
laws were not directed at homosexuals as such but instead sought to prohibit nonprocreative sexual activity more
generally.  This does not suggest approval of homosexual conduct.  It does tend to show that this particular form of
conduct was not thought of as a separate category from like conduct between heterosexual persons.

Laws prohibiting sodomy do not seem to have been enforced against consenting adults acting in private.  A
substantial number of sodomy prosecutions and convictions for which there are surviving records were for predatory
acts against those who could not or did not consent, as in the case of a minor or the victim of an assault. ... Instead of
targeting relations between consenting adults in private, 19th-century sodomy prosecutions typically involved
relations between men and minor girls or minor boys, relations between adults involving force, relations between
adults implicating disparity in status, or relations between men and animals.

To the extent that there were any prosecutions for the acts in question, 19th-century evidence rules imposed
a burden that would make a conviction more difficult to obtain even taking into account the problems always
inherent in prosecuting consensual acts committed in private.  Under then-prevailing standards, a man could not be
convicted of sodomy based upon testimony of a consenting partner, because the partner was considered an
accomplice.  A partner's testimony, however, was admissible if he or she had not consented to the act or was a
minor, and therefore incapable of consent....  The rule may explain in part the infrequency of these prosecutions.  In
all events that infrequency makes it difficult to say that society approved of a rigorous and systematic punishment of
the consensual acts committed in private and by adults. The longstanding criminal prohibition of homosexual
sodomy upon which the Bowers decision placed such reliance is as consistent with a general condemnation of
nonprocreative sex as it is with an established tradition of prosecuting acts because of their homosexual character.

[F]ar from possessing "ancient roots," American laws targeting same-sex couples did not develop until the
last third of the 20th century.   The reported decisions concerning the prosecution of consensual, homosexual
sodomy between adults for the years 1880-1995 are not always clear in the details, but a significant number involved
conduct in a public place....

It was not until the 1970's that any State singled out same-sex relations for criminal prosecution, and only
nine States have done so....   [Arkansas, Kansas, Kentucky, Missouri, Montana, Nevada, Oklahoma and Tennessee.] 
Post-Bowers even some of these States did not adhere to the policy of suppressing homosexual conduct.  [Citing four
state decisions finding the statutes violated state constitutions and action by the Nevada legislature.]  Over the course
of the last decades, States with same-sex prohibitions have moved toward abolishing them....  [Citing the same
authorities noted above.]

In summary, the historical grounds relied upon in Bowers are more complex than the majority opinion and
the concurring opinion by Chief Justice Burger indicate.  Their historical premises are not without doubt and, at the
very least, are overstated.

It must be acknowledged, of course, that the Court in Bowers was making the broader point that for
centuries there have been powerful voices to condemn homosexual conduct as immoral.  The condemnation has been
shaped by religious beliefs, conceptions of right and acceptable behavior, and respect for the traditional family.  For
many persons these are not trivial concerns but profound and deep convictions accepted as ethical and moral
principles to which they aspire and which thus determine the course of their lives.  These considerations do not
answer the question before us, however.  The issue is whether the majority may use the power of the State to enforce
these views on the whole society through operation of the criminal law.  “Our obligation is to define the liberty of
all, not to mandate our own moral code."  Planned Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833, 850
(1992).

Chief Justice Burger joined the opinion for the Court in Bowers and further explained his views as follows:
"Decisions of individuals relating to homosexual conduct have been subject to state intervention throughout the
history of Western civilization.  Condemnation of those practices is firmly rooted in Judeao-Christian moral and
ethical standards."  As with Justice White's assumptions about history, scholarship casts some doubt on the sweeping
nature of the statement by Chief Justice Burger as it pertains to private homosexual conduct between consenting
adults....  In all events we think that our laws and traditions in the past half century are of most relevance here.  
These references show an emerging awareness that liberty gives substantial protection to adult persons in deciding
how to conduct their private lives in matters pertaining to sex.  “[H]istory and tradition are the starting point but not
in all cases the ending point of the substantive due process inquiry."  County of Sacramento v. Lewis, 523 U. S. 833,
857 (1998) (Kennedy, J., concurring).

This emerging recognition should have been apparent when Bowers was decided.  In 1955 the American
Law Institute promulgated the Model Penal Code and made clear that it did not recommend or provide for "criminal
penalties for consensual sexual relations conducted in private."   It justified its decision on three grounds: (1) The



6

prohibitions undermined respect for the law by penalizing conduct many people engaged in; (2) the statutes
regulated private conduct not harmful to others; and (3) the laws were arbitrarily enforced and thus invited the
danger of blackmail.  In 1961 Illinois changed its laws to conform to the Model Penal Code.  Other States soon
followed.

In Bowers the Court referred to the fact that before 1961 all 50 States had outlawed sodomy, and that at the
time of the Court's decision 24 States and the District of Columbia had sodomy laws.  Justice Powell pointed out that
these prohibitions often were being ignored, however. Georgia, for instance, had not sought to enforce its law for
decades.  ("The history of nonenforcement suggests the moribund character today of laws criminalizing this type of
private, consensual conduct.")

The sweeping references by Chief Justice Burger to the history of Western civilization and to Judeo-
Christian moral and ethical standards did not take account of other authorities pointing in an opposite direction.  A
committee advising the British Parliament recommended in 1957 repeal of laws punishing homosexual conduct.  The
Wolfenden Report: Report of the Committee on Homosexual Offenses and Prostitution (1963).  Parliament enacted
the substance of those recommendations 10 years later.  Sexual Offences Act 1967, §1.

Of even more importance, almost five years before Bowers was decided the European Court of Human
Rights considered a case with parallels to Bowers and to today's case....  The court held that the laws proscribing the
conduct were invalid under the European Convention on Human Rights.  Dudgeon v. United Kingdom, 45 Eur. Ct.
H. R. (1981). Authoritative in all countries that are members of the Council of Europe (21 nations then, 45 nations
now), the decision is at odds with the premise in Bowers that the claim put forward was insubstantial in our Western
civilization.

In our own constitutional system the deficiencies in Bowers became even more apparent in the years
following its announcement.   The 25 States with laws prohibiting the relevant conduct referenced in the Bowers
decision are reduced now to 13, of which 4 enforce their laws only against homosexual conduct.  In those States
where sodomy is still proscribed, whether for same-sex or heterosexual conduct, there is a pattern of nonenforcement
with respect to consenting adults acting in private.  The State of Texas admitted in 1994 that as of that date it had not
prosecuted anyone under those circumstances.  State v. Morales, 869 S. W. 2d 941, 943.

Two principal cases decided after Bowers cast its holding into even more doubt.  In Planned Parenthood of
Southeastern Pa. v. Casey, the Court reaffirmed the substantive force of the liberty protected by the Due Process
Clause.  The Casey decision again confirmed that our laws and tradition afford constitutional protection to personal
decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education.  In
explaining the respect the Constitution demands for the autonomy of the person in making these choices, we stated
as follows: 

“These matters, involving the most intimate and personal choices a person may make in a lifetime, choices
central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. 
At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and
of the mystery of human life.  Beliefs about these matters could not define the attributes of personhood
were they formed under compulsion of the State.”
Persons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual persons

do.  The decision in Bowers would deny them this right. 
The second post-Bowers case of principal relevance is Romer v. Evans, 517 U. S. 620 (1996).  There the

Court struck down class-based legislation directed at homosexuals as a violation of the Equal Protection Clause. 
Romer invalidated an amendment to Colorado's constitution which named as a solitary class persons who were
homosexuals, lesbians, or bisexual either by "orientation, conduct, practices or relationships," and deprived them of
protection under state antidiscrimination laws.  We concluded that the provision was "born of animosity toward the
class of persons affected" and further that it had no rational relation to a legitimate governmental purpose. 

As an alternative argument in this case, counsel for the petitioners and some amici contend that Romer
provides the basis for declaring the Texas statute invalid under the Equal Protection Clause.  That is a tenable
argument, but we conclude the instant case requires us to address whether Bowers itself has continuing validity. 
Were we to hold the statute invalid under the Equal Protection Clause some might question whether a prohibition
would be valid if drawn differently, say, to prohibit the conduct both between same-sex and different-sex
participants.

Equality of treatment and the due process right to demand respect for conduct protected by the substantive
guarantee of liberty are linked in important respects, and a decision on the latter point advances both interests.  If
protected conduct is made criminal and the law which does so remains unexamined for its substantive validity, its
stigma might remain even if it were not enforceable as drawn for equal protection reasons.  When homosexual
conduct is made criminal by the law of the State, that declaration in and of itself is an invitation to subject
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homosexual persons to discrimination both in the public and in the private spheres.  The central holding of Bowers
has been brought in question by this case, and it should be addressed.  Its continuance as precedent demeans the lives
of homosexual persons.

The stigma this criminal statute imposes, moreover, is not trivial.  The offense, to be sure, is but a class C
misdemeanor, a minor offense in the Texas legal system.  Still, it remains a criminal offense with all that imports for
the dignity of the persons charged.  The petitioners will bear on their record the history of their criminal convictions. 
Just this Term we rejected various challenges to state laws requiring the registration of sex offenders.  Smith v. Doe,
538 U. S. __ (2003); Connecticut Dept. of Public Safety v. Doe, 538 U. S. 1 (2003).  We are advised that if Texas
convicted an adult for private, consensual homosexual conduct under the statute here in question the convicted
person would come within the registration laws of a least four States were he or she to be subject to their
jurisdiction....  This underscores the consequential nature of the punishment and the state-sponsored condemnation
attendant to the criminal prohibition.  Furthermore, the Texas criminal conviction carries with it the other collateral
consequences always following a conviction, such as notations on job application forms, to mention but one
example.

The foundations of Bowers have sustained serious erosion from our recent decisions in Casey and Romer. 
When our precedent has been thus weakened, criticism from other sources is of greater significance.  In the United
States criticism of Bowers has been substantial and continuing, disapproving of its reasoning in all respects, not just
as to its historical assumptions.  See, e.g., C. Fried, Order and Law: Arguing the Reagan Revolution–A Firsthand
Account 81-84 (1991); R. Posner, Sex and Reason 341-350 (1992).  The courts of five different States have declined
to follow it in interpreting provisions in their own state constitutions parallel to the Due Process Clause of the
Fourteenth Amendment....

To the extent Bowers relied on values we share with a wider civilization, it should be noted that the
reasoning and holding in Bowers have been rejected elsewhere.  The European Court of Human Rights has followed
not Bowers but its own decision in Dudgeon v. United Kingdom....  Other nations, too, have taken action consistent
with an affirmation of the protected right of homosexual adults to engage in intimate, consensual conduct....  The
right the petitioners seek in this case has been accepted as an integral part of human freedom in many other
countries.  There has been no showing that in this country the governmental interest in circumscribing personal
choice is somehow more legitimate or urgent.

The doctrine of stare decisis is essential to the respect accorded to the judgments of the Court and to the
stability of the law.  It is not, however, an inexorable command....  In Casey we noted that when a Court is asked to
overrule a precedent recognizing a constitutional liberty interest, individual or societal reliance on the existence of
that liberty cautions with particular strength against reversing course.   ("Liberty finds no refuge in a jurisprudence
of doubt.")  The holding in Bowers, however, has not induced detrimental reliance comparable to some instances
where recognized individual rights are involved.  Indeed, there has been no individual or societal reliance on Bowers
of the sort that could counsel against overturning its holding once there are compelling reasons to do so.  Bowers
itself causes uncertainty, for the precedents before and after its issuance contradict its central holding.

The rationale of Bowers does not withstand careful analysis.  In his dissenting opinion in Bowers Justice
Stevens came to these conclusions: 

“Our prior cases make two propositions abundantly clear.  First, the fact that the governing majority in a
State has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law
prohibiting the practice; neither history nor tradition could save a law prohibiting miscegenation from
constitutional attack.  Second, individual decisions by married persons, concerning the intimacies of their
physical relationship, even when not intended to produce offspring, are a form of “liberty” protected by the
Due Process Clause of the Fourteenth Amendment.  Moreover, this protection extends to intimate choices
by unmarried as well as married persons.”
Justice Stevens’ analysis, in our view, should have been controlling in Bowers and should control here. 
Bowers was not correct when it was decided, and it is not correct today.  It ought not to remain binding

precedent.  Bowers v. Hardwick should be and now is overruled.
The present case does not involve minors.  It does not involve persons who might be injured or coerced or

who are situated in relationships where consent might not easily be refused.  It does not involve public conduct or
prostitution.  It does not involve whether the government must give formal recognition to any relationship that
homosexual persons seek to enter.  The case does involve two adults who, with full and mutual consent from each
other, engaged in sexual practices common to a homosexual lifestyle.  The petitioners are entitled to respect for their
private lives.  The State cannot demean their existence or control their destiny by making their private sexual
conduct a crime.  Their right to liberty under the Due Process Clause gives them the full right to engage in their
conduct without intervention of the government.  "It is a promise of the Constitution that there is a realm of personal
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liberty which the government may not enter." Casey.  The Texas statute furthers no legitimate state interest which
can justify its intrusion into the personal and private life of the individual.

Had those who drew and ratified the Due Process Clauses of the Fifth Amendment or the Fourteenth
Amendment known the components of liberty in its manifold possibilities, they might have been more specific. 
They did not presume to have this insight.  They knew times can blind us to certain truths and later generations can
see that laws once thought necessary and proper in fact serve only to oppress.  As the Constitution endures, persons
in every generation can invoke its principles in their own search for greater freedom.

The judgment of the Court of Appeals for the Texas Fourteenth District is reversed, and the case is
remanded for further proceedings not inconsistent with this opinion.

Justice O'Connor, concurring in the judgment.
The Court today overrules Bowers v. Hardwick, 478 U. S. 186 (1986).  I joined Bowers, and do not join the

Court in overruling it.  Nevertheless, I agree with the Court that Texas' statute banning same-sex sodomy is
unconstitutional....   Rather than relying on the substantive component of the Fourteenth Amendment's Due Process
Clause, as the Court does, I base my conclusion on the Fourteenth Amendment's Equal Protection Clause.

The Equal Protection Clause of the Fourteenth Amendment "is essentially a direction that all persons
similarly situated should be treated alike." Cleburne v. Cleburne Living Center, Inc., 473 U. S. 432, 439 (1985); see
also Plyler v. Doe, 457 U. S. 202, 216 (1982).  Under our rational basis standard of review, "legislation is presumed
to be valid and will be sustained if the classification drawn by the statute is rationally related to a legitimate state
interest." Cleburne....

Laws such as economic or tax legislation that are scrutinized under rational basis review normally pass
constitutional muster, since "the Constitution presumes that even improvident decisions will eventually be rectified
by the democratic processes." Cleburne....  We have consistently held, however, that some objectives, such as "a
bare ...  desire to harm a politically unpopular group," are not legitimate state interests.  Department of Agriculture v.
Moreno, 413 U.S. 528, 534 (1973).  See also Cleburne; Romer v. Evans, 517 U. S. 620 (1996).   When a law exhibits
such a desire to harm a politically unpopular group, we have applied a more searching form of rational basis review
to strike down such laws under the Equal Protection Clause.

We have been most likely to apply rational basis review to hold a law unconstitutional under the Equal
Protection Clause where, as here, the challenged legislation inhibits personal relationships.  In Department of
Agriculture v. Moreno, for example, we held that a law preventing those households containing an individual
unrelated to any other member of the household from receiving food stamps violated equal protection because the
purpose of the law was to " 'discriminate against hippies.' " ...

The statute at issue here makes sodomy a crime only if a person "engages in deviate sexual intercourse with
another individual of the same sex."  Sodomy between opposite-sex partners, however, is not a crime in Texas.  That
is, Texas treats the same conduct differently based solely on the participants.  Those harmed by this law are people
who have a same-sex sexual orientation and thus are more likely to engage in behavior prohibited by §21.06.

The Texas statute makes homosexuals unequal in the eyes of the law by making particular conduct–and
only that conduct–subject to criminal sanction. ...

And the effect of Texas' sodomy law is not just limited to the threat of prosecution or consequence of
conviction.  Texas' sodomy law brands all homosexuals as criminals, thereby making it more difficult for
homosexuals to be treated in the same manner as everyone else.  Indeed, Texas itself has previously acknowledged
the collateral effects of the law, stipulating in a prior challenge to this action that the law "legally sanctions
discrimination against [homosexuals] in a variety of ways unrelated to the criminal law," including in the areas of
"employment, family issues, and housing." State v. Morales, 826 S. W. 2d 201, 203 (Tex. App. 1992). ...

This case raises a different issue than Bowers: whether, under the Equal Protection Clause, moral
disapproval is a legitimate state interest to justify by itself a statute that bans homosexual sodomy, but not
heterosexual sodomy.  It is not.  Moral disapproval of this group, like a bare desire to harm the group, is an interest
that is insufficient to satisfy rational basis review under the Equal Protection Clause.  Indeed, we have never held
that moral disapproval, without any other asserted state interest, is a sufficient rationale under the Equal Protection
Clause to justify a law that discriminates among groups of persons.

Moral disapproval of a group cannot be a legitimate governmental interest under the Equal Protection
Clause because legal classifications must not be "drawn for the purpose of disadvantaging the group burdened by the
law." [Romer v. Evans] ...

Texas argues, however, that the sodomy law does not discriminate against homosexual persons.  Instead,
the State maintains that the law discriminates only against homosexual conduct.  While it is true that the law applies
only to conduct, the conduct targeted by this law is conduct that is closely correlated with being homosexual.  Under
such circumstances, Texas' sodomy law is targeted at more than conduct. ...
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Indeed, Texas law confirms that the sodomy statute is directed toward homosexuals as a class.  In Texas,
calling a person a homosexual is slander per se because the word "homosexual" "impute[s] the commission of a
crime."...  The State has admitted that because of the sodomy law, being homosexual carries the presumption of
being a criminal....  Texas' sodomy law therefore results in discrimination against homosexuals as a class in an array
of areas outside the criminal law.  In Romer v. Evans, we refused to sanction a law that singled out homosexuals "for
disfavored legal status."  The same is true here.  The Equal Protection Clause " 'neither knows nor tolerates classes
among citizens.' " Id. (quoting Plessy v. Ferguson, 163 U. S. 537, 559 (1896) (Harlan, J. dissenting)).

A State can of course assign certain consequences to a violation of its criminal law.  But the State cannot
single out one identifiable class of citizens for punishment that does not apply to everyone else, with moral
disapproval as the only asserted state interest for the law.  The Texas sodomy statute subjects homosexuals to "a
lifelong penalty and stigma.  A legislative classification that threatens the creation of an underclass ... cannot be
reconciled with" the Equal Protection Clause.  Plyler v. Doe (Powell, J., concurring).

Whether a sodomy law that is neutral both in effect and application, see Yick Wo v. Hopkins, 118 U. S. 356
(1886), would violate the substantive component of the Due Process Clause is an issue that need not be decided
today.  I am confident, however, that so long as the Equal Protection Clause requires a sodomy law to apply equally
to the private consensual conduct of homosexuals and heterosexuals alike, such a law would not long stand in our
democratic society....

That this law as applied to private, consensual conduct is unconstitutional under the Equal Protection
Clause does not mean that other laws distinguishing between heterosexuals and homosexuals would similarly fail
under rational basis review.  Texas cannot assert any legitimate state interest here, such as national security or
preserving the traditional institution of marriage. ...

Justice Scalia, with whom The Chief Justice and Justice Thomas join, dissenting.
"Liberty finds no refuge in a jurisprudence of doubt." Planned Parenthood of Southeastern Pa. v. Casey,

505 U. S. 833, 844 (1992).  That was the Court's sententious response, barely more than a decade ago, to those
seeking to overrule Roe v. Wade, 410 U. S. 113 (1973).  The Court's response today, to those who have engaged in a
17-year crusade to overrule Bowers v. Hardwick, 478 U. S. 186 (1986), is very different.  The need for stability and
certainty presents no barrier.

Most of the rest of today's opinion has no relevance to its actual holding–that the Texas statute "furthers no
legitimate state interest which can justify" its application to petitioners under rational-basis review.  (Overruling
Bowers to the extent it sustained Georgia's anti-sodomy statute under the rational-basis test).  Though there is
discussion of "fundamental proposition[s]," and "fundamental decisions," nowhere does the Court's opinion declare
that homosexual sodomy is a "fundamental right" under the Due Process Clause; nor does it subject the Texas law to
the standard of review that would be appropriate (strict scrutiny) if homosexual sodomy were a "fundamental right."
Thus, while overruling the outcome of Bowers, the Court leaves strangely untouched its central legal conclusion:
"[R]espondent would have us announce ... a fundamental right to engage in homosexual sodomy.  This we are quite
unwilling to do."  Bowers.  Instead the Court simply describes petitioners' conduct as "an exercise of their
liberty"–which it undoubtedly is–and proceeds to apply an unheard-of form of rational-basis review that will have
far-reaching implications beyond this case.  

I.  I begin with the Court's surprising readiness to reconsider a decision rendered a mere 17 years ago in
Bowers v. Hardwick.  I do not myself believe in rigid adherence to stare decisis in constitutional cases; but I do
believe that we should be consistent rather than manipulative in invoking the doctrine.  Today's opinions in support
of reversal do not bother to distinguish–or indeed, even bother to mention–the paean to stare decisis coauthored by
three Members of today's majority in Planned Parenthood v. Casey....

Today's approach to stare decisis invites us to overrule an erroneously decided precedent (including an
"intensely divisive" decision) if: (1) its foundations have been "eroded" by subsequent decisions; (2) it has been
subject to "substantial and continuing" criticism; and (3) it has not induced "individual or societal reliance" that
counsels against overturning.  The problem is that Roe itself –which today's majority surely has no disposition to
overrule –satisfies these conditions to at least the same degree as Bowers.

(1) A preliminary digressive observation with regard to the first factor: The Court's claim that Planned
Parenthood v. Casey, "casts some doubt" upon the holding in Bowers (or any other case, for that matter) does not
withstand analysis.  As far as its holding is concerned, Casey provided a less expansive right to abortion than did
Roe, which was already on the books when Bowers was decided.  And if the Court is referring not to the holding of
Casey, but to the dictum of its famed sweet-mystery-of-life passage (" 'At the heart of liberty is the right to define
one's own concept of existence, of meaning, of the universe, and of the mystery of human life' "): That "casts some
doubt" upon either the totality of our jurisprudence or else (presumably the right answer) nothing at all.  I have never
heard of a law that attempted to restrict one's "right to define" certain concepts; and if the passage calls into question
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the government's power to regulate actions based on one's self-defined "concept of existence, etc.," it is the passage
that ate the rule of law.

I do not quarrel with the Court's claim that Romer v. Evans, 517 U. S. 620 (1996), "eroded" the
"foundations" of Bowers' rational-basis holding.  But Roe and Casey have been equally "eroded" by Washington v.
Glucksberg, 521 U. S. 702, 721 (1997), which held that only fundamental rights which are " 'deeply rooted in this
Nation's history and tradition' " qualify for anything other than rational basis scrutiny under the doctrine of
"substantive due process." Roe and Casey, of course, subjected the restriction of abortion to heightened scrutiny
without even attempting to establish that the freedom to abort was rooted in this Nation's tradition.

(2) Bowers, the Court says, has been subject to "substantial and continuing [criticism], disapproving of its
reasoning in all respects, not just as to its historical assumptions."   Exactly what those nonhistorical criticisms are,
and whether the Court even agrees with them, are left unsaid, although the Court does cite two books.  [See C. Fried,
Order and Law: Arguing the Reagan Revolution--A Firsthand Account 81-84 (1991); R. Posner, Sex and Reason
341-350 (1992)].  Of course, Roe too (and by extension Casey) had been (and still is) subject to unrelenting
criticism, including criticism from the two commentators cited by the Court today.  See Fried, supra, at 75 ("Roe
was a prime example of twisted judging"); Posner, supra, at 337 ("[The Court's] opinion in Roe ... fails to measure
up to professional expectations regarding judicial opinions"). 

(3) That leaves, to distinguish the rock-solid, unamendable disposition of Roe from the readily overrulable
Bowers, only the third factor.  "[T]here has been," the Court says, "no individual or societal reliance on Bowers of
the sort that could counsel against overturning its holding ... ."  It seems to me that the "societal reliance" on the
principles confirmed in Bowers and discarded today has been overwhelming.   Countless judicial decisions and
legislative enactments have relied on the ancient proposition that a governing majority's belief that certain sexual
behavior is "immoral and unacceptable" constitutes a rational basis for regulation.

What a massive disruption of the current social order, therefore, the overruling of Bowers entails.  Not so
the overruling of Roe, which would simply have restored the regime that existed for centuries before 1973, in which
the permissibility of and restrictions upon abortion were determined legislatively State-by-State.  Casey, however,
chose to base its stare decisis determination on a different "sort" of reliance.  "[P]eople," it said, "have organized
intimate relationships and made choices that define their views of themselves and their places in society, in reliance
on the availability of abortion in the event that contraception should fail."  Casey.  This falsely assumes that the
consequence of overruling Roe would have been to make abortion unlawful.  It would not; it would merely have
permitted the States to do so.  Many States would unquestionably have declined to prohibit abortion, and others
would not have prohibited it within six months (after which the most significant reliance interests would have
expired).  Even for persons in States other than these, the choice would not have been between abortion and
childbirth, but between abortion nearby and abortion in a neighboring State.

To tell the truth, it does not surprise me, and should surprise no one, that the Court has chosen today to
revise the standards of stare decisis set forth in Casey.  It has thereby exposed Casey's extraordinary deference to
precedent for the result-oriented expedient that it is.

II.  Having decided that it need not adhere to stare decisis, the Court still must establish that Bowers was
wrongly decided and that the Texas statute, as applied to petitioners, is unconstitutional.

Texas Penal Code Ann. §21.06(a) (2003) undoubtedly imposes constraints on liberty.  So do laws
prohibiting prostitution, recreational use of heroin, and, for that matter, working more than 60 hours per week in a
bakery.  But there is no right to "liberty" under the Due Process Clause, though today's opinion repeatedly makes
that claim.  ("The liberty protected by the Constitution allows homosexual persons the right to make this choice"); ("
' These matters ... are central to the liberty protected by the Fourteenth Amendment' ");  ("Their right to liberty under
the Due Process Clause gives them the full right to engage in their conduct without intervention of the
government")....

Our opinions applying the doctrine known as "substantive due process" hold that the Due Process Clause
prohibits States from infringing fundamental liberty interests, unless the infringement is narrowly tailored to serve a
compelling state interest.  Washington v. Glucksberg.  We have held repeatedly, in cases the Court today does not
overrule, that only fundamental rights qualify for this so-called "heightened scrutiny" protection –that is, rights
which are " 'deeply rooted in this Nation's history and tradition,' " ibid....  All other liberty interests may be abridged
or abrogated pursuant to a validly enacted state law if that law is rationally related to a legitimate state interest.

Bowers held, first, that criminal prohibitions of homosexual sodomy are not subject to heightened scrutiny
because they do not implicate a "fundamental right" under the Due Process Clause.  Noting that "[p]roscriptions
against that conduct have ancient roots," that "[s]odomy was a criminal offense at common law and was forbidden
by the laws of the original 13 States when they ratified the Bill of Rights," ibid., and that many States had retained
their bans on sodomy,  Bowers concluded that a right to engage in homosexual sodomy was not " 'deeply rooted in
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this Nation's history and tradition.' " 
The Court today does not overrule this holding.  Not once does it describe homosexual sodomy as a

"fundamental right" or a "fundamental liberty interest," nor does it subject the Texas statute to strict scrutiny.  
Instead, having failed to establish that the right to homosexual sodomy is " 'deeply rooted in this Nation's history and
tradition,' " the Court concludes that the application of Texas's statute to petitioners' conduct fails the rational-basis
test, and overrules Bowers' holding to the contrary.  "The Texas statute furthers no legitimate state interest which can
justify its intrusion into the personal and private life of the individual."

I shall address that rational-basis holding presently.  First, however, I address some aspersions that the
Court casts upon Bowers' conclusion that homosexual sodomy is not a "fundamental right"–even though, as I have
said, the Court does not have the boldness to reverse that conclusion.

III.  The Court's description of "the state of the law" at the time of Bowers only confirms that Bowers was
right.  The Court points to Griswold v. Connecticut, 381 U. S. 479, 481-482 (1965).  But that case expressly
disclaimed any reliance on the doctrine of "substantive due process," and grounded the so-called "right to privacy" in
penumbras of constitutional provisions other than the Due Process Clause.  Eisenstadt v. Baird, 405 U. S. 438
(1972), likewise had nothing to do with "substantive due process"; it invalidated a Massachusetts law prohibiting the
distribution of contraceptives to unmarried persons solely on the basis of the Equal Protection Clause.  Of course
Eisenstadt contains well known dictum relating to the "right to privacy," but this referred to the right recognized in
Griswold –a right penumbral to the specific guarantees in the Bill of Rights, and not a "substantive due process"
right.

Roe v. Wade recognized that the right to abort an unborn child was a "fundamental right" protected by the
Due Process Clause.  The Roe Court, however, made no attempt to establish that this right was " 'deeply rooted in
this Nation's history and tradition' "; instead, it based its conclusion that "the Fourteenth Amendment's concept of
personal liberty ... is broad enough to encompass a woman's decision whether or not to terminate her pregnancy" on
its own normative judgment that anti-abortion laws were undesirable.  We have since rejected Roe's holding that
regulations of abortion must be narrowly tailored to serve a compelling state interest, see Planned Parenthood v.
Casey (joint opinion of O'Connor, Kennedy, and Souter, JJ.)–and thus, by logical implication, Roe's holding that the
right to abort an unborn child is a "fundamental right." See joint opinion of O'Connor, Kennedy, and Souter, JJ.) (not
once describing abortion as a "fundamental right" or a "fundamental liberty interest").

After discussing the history of antisodomy laws, the Court proclaims that, "it should be noted that there is
no longstanding history in this country of laws directed at homosexual conduct as a distinct matter.”  This
observation in no way casts into doubt the "definitive [historical] conclusion," on which Bowers relied: that our
Nation has a longstanding history of laws prohibiting sodomy in general –regardless of whether it was performed by
same-sex or opposite-sex couples....

It is (as Bowers recognized) entirely irrelevant whether the laws in our long national tradition criminalizing
homosexual sodomy were "directed at homosexual conduct as a distinct matter."  Whether homosexual sodomy was
prohibited by a law targeted at same-sex sexual relations or by a more general law prohibiting both homosexual and
heterosexual sodomy, the only relevant point is that it was criminalized--which suffices to establish that homosexual
sodomy is not a right "deeply rooted in our Nation's history and tradition." The Court today agrees that homosexual
sodomy was criminalized and thus does not dispute the facts on which Bowers actually relied.

Next the Court makes the claim, again unsupported by any citations, that "[l]aws prohibiting sodomy do not
seem to have been enforced against consenting adults acting in private."  The key qualifier here is "acting in
private"–since the Court admits that sodomy laws were enforced against consenting adults (although the Court
contends that prosecutions were "infrequent").  I do not know what "acting in private" means; surely consensual
sodomy, like heterosexual intercourse, is rarely performed on stage.  If all the Court means by "acting in private" is
"on private premises, with the doors closed and windows covered," it is entirely unsurprising that evidence of
enforcement would be hard to come by.  (Imagine the circumstances that would enable a search warrant to be
obtained for a residence on the ground that there was probable cause to believe that consensual sodomy was then and
there occurring.) Surely that lack of evidence would not sustain the proposition that consensual sodomy on private
premises with the doors closed and windows covered was regarded as a "fundamental right," even though all other
consensual sodomy was criminalized.  There are 203 prosecutions for consensual, adult homosexual sodomy
reported in the West Reporting system and official state reporters from the years 1880-1995.   There are also records
of 20 sodomy prosecutions and 4 executions during the colonial period.   Bowers' conclusion that homosexual
sodomy is not a fundamental right "deeply rooted in this Nation's history and tradition" is utterly unassailable.

Realizing that fact, the Court instead says: "[W]e think that our laws and traditions in the past half century
are of most relevance here.  These references show an emerging awareness that liberty gives substantial protection
to adult persons in deciding how to conduct their private lives in matters pertaining to sex." (emphasis added). 
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Apart from the fact that such an "emerging awareness" does not establish a "fundamental right," the statement is
factually false.  States continue to prosecute all sorts of crimes by adults "in matters pertaining to sex": prostitution,
adult incest, adultery, obscenity, and child pornography.  Sodomy laws, too, have been enforced "in the past half
century," in which there have been 134 reported cases involving prosecutions for consensual, adult, homosexual
sodomy.  In relying, for evidence of an "emerging recognition," upon the American Law Institute's 1955
recommendation not to criminalize " 'consensual sexual relations conducted in private,' " the Court ignores the fact
that this recommendation was "a point of resistance in most of the states that considered adopting the Model Penal
Code."

In any event, an "emerging awareness" is by definition not "deeply rooted in this Nation's history and
tradition[s]," as we have said "fundamental right" status requires.  Constitutional entitlements do not spring into
existence because some States choose to lessen or eliminate criminal sanctions on certain behavior.  Much less do
they spring into existence, as the Court seems to believe, because foreign nations decriminalize conduct.  The
Bowers majority opinion never relied on "values we share with a wider civilization," but rather rejected the claimed
right to sodomy on the ground that such a right was not " 'deeply rooted in this Nation's history and tradition,' "
(emphasis added).  Bowers' rational-basis holding is likewise devoid of any reliance on the views of a "wider
civilization."  The Court's discussion of these foreign views (ignoring, of course, the many countries that have
retained criminal prohibitions on sodomy) is therefore meaningless dicta.  Dangerous dicta, however, since "this
Court ... should not impose foreign moods, fads, or fashions on Americans." Foster v. Florida, 537 U. S. 990, n.
(2002) (Thomas, J., concurring in denial of certiorari).

IV.  I turn now to the ground on which the Court squarely rests its holding: the contention that there is no
rational basis for the law here under attack.  This proposition is so out of accord with our jurisprudence –indeed,
with the jurisprudence of any society we know –that it requires little discussion.

The Texas statute undeniably seeks to further the belief of its citizens that certain forms of sexual behavior
are "immoral and unacceptable," Bowers –the same interest furthered by criminal laws against fornication, bigamy,
adultery, adult incest, bestiality, and obscenity.  Bowers held that this was a legitimate state interest.  The Court
today reaches the opposite conclusion.  The Texas statute, it says, "furthers no legitimate state interest which can
justify its intrusion into the personal and private life of the individual."  The Court embraces instead Justice Stevens'
declaration in his Bowers dissent, that "the fact that the governing majority in a State has traditionally viewed a
particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice."   This
effectively decrees the end of all morals legislation.  If, as the Court asserts, the promotion of majoritarian sexual
morality is not even a legitimate state interest, none of the above-mentioned laws can survive rational-basis review.

V.  Finally, I turn to petitioners' equal-protection challenge, which no Member of the Court save Justice
O'Connor embraces: On its face §21.06(a) applies equally to all persons.  Men and women, heterosexuals and
homosexuals, are all subject to its prohibition of deviate sexual intercourse with someone of the same sex.  To be
sure, §21.06 does distinguish between the sexes insofar as concerns the partner with whom the sexual acts are
performed: men can violate the law only with other men, and women only with other women.  But this cannot itself
be a denial of equal protection, since it is precisely the same distinction regarding partner that is drawn in state laws
prohibiting marriage with someone of the same sex while permitting marriage with someone of the opposite sex.

The objection is made, however, that the antimiscegenation laws invalidated in Loving v. Virginia, 388 U.
S. 1, 8 (1967), similarly were applicable to whites and blacks alike, and only distinguished between the races insofar
as the partner was concerned.  In Loving, however, we correctly applied heightened scrutiny, rather than the usual
rational-basis review, because the Virginia statute was "designed to maintain White Supremacy."  A racially
discriminatory purpose is always sufficient to subject a law to strict scrutiny, even a facially neutral law that makes
no mention of race....  No purpose to discriminate against men or women as a class can be gleaned from the Texas
law, so rational-basis review applies.  That review is readily satisfied here by the same rational basis that satisfied it
in Bowers– society's belief that certain forms of sexual behavior are "immoral and unacceptable."  This is the same
justification that supports many other laws regulating sexual behavior that make a distinction based upon the identity
of the partner– for example, laws against adultery, fornication, and adult incest, and laws refusing to recognize
homosexual marriage....

Justice O'Connor simply decrees application of "a more searching form of rational basis review" to the
Texas statute.  The cases she cites do not recognize such a standard, and reach their conclusions only after finding,
as required by conventional rational-basis analysis, that no conceivable legitimate state interest supports the
classification at issue.  See Romer v. Evans; Cleburne v. Cleburne Living Center, Inc.; Department of Agriculture v.
Moreno.  Nor does Justice O'Connor explain precisely what her "more searching form" of rational-basis review
consists of.  It must at least mean, however, that laws exhibiting " 'a ... desire to harm a politically unpopular group,'
" are invalid even though there may be a conceivable rational basis to support them.
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This reasoning leaves on pretty shaky grounds state laws limiting marriage to opposite-sex couples.  Justice
O'Connor seeks to preserve them by the conclusory statement that "preserving the traditional institution of marriage"
is a legitimate state interest.  But "preserving the traditional institution of marriage" is just a kinder way of describing
the State's moral disapproval of same-sex couples.  Texas's interest in §21.06 could be recast in similarly
euphemistic terms: "preserving the traditional sexual mores of our society." In the jurisprudence Justice O'Connor
has seemingly created, judges can validate laws by characterizing them as "preserving the traditions of society"
(good); or invalidate them by characterizing them as "expressing moral disapproval" (bad).

Today's opinion is the product of a Court, which is the product of a law-profession culture, that has largely
signed on to the so-called homosexual agenda, by which I mean the agenda promoted by some homosexual activists
directed at eliminating the moral opprobrium that has traditionally attached to homosexual conduct.  I noted in an
earlier opinion the fact that the American Association of Law Schools (to which any reputable law school must seek
to belong) excludes from membership any school that refuses to ban from its job-interview facilities a law firm (no
matter how small) that does not wish to hire as a prospective partner a person who openly engages in homosexual
conduct. 

One of the most revealing statements in today's opinion is the Court's grim warning that the criminalization
of homosexual conduct is "an invitation to subject homosexual persons to discrimination both in the public and in
the private spheres."  It is clear from this that the Court has taken sides in the culture war, departing from its role of
assuring, as neutral observer, that the democratic rules of engagement are observed.  Many Americans do not want
persons who openly engage in homosexual conduct as partners in their business, as scoutmasters for their children,
as teachers in their children's schools, or as boarders in their home.  They view this as protecting themselves and
their families from a lifestyle that they believe to be immoral and destructive.  The Court views it as "discrimination"
which it is the function of our judgments to deter.  So imbued is the Court with the law profession's anti-anti-
homosexual culture, that it is seemingly unaware that the attitudes of that culture are not obviously "mainstream";
that in most States what the Court calls "discrimination" against those who engage in homosexual acts is perfectly
legal; that proposals to ban such "discrimination" under Title VII have repeatedly been rejected by Congress....

Let me be clear that I have nothing against homosexuals, or any other group, promoting their agenda
through normal democratic means.  Social perceptions of sexual and other morality change over time, and every
group has the right to persuade its fellow citizens that its view of such matters is the best.  That homosexuals have
achieved some success in that enterprise is attested to by the fact that Texas is one of the few remaining States that
criminalize private, consensual homosexual acts.  But persuading one's fellow citizens is one thing, and imposing
one's views in absence of democratic majority will is something else.  I would no more require a State to criminalize
homosexual acts –or, for that matter, display any moral disapprobation of them –than I would forbid it to do so. 
What Texas has chosen to do is well within the range of traditional democratic action, and its hand should not be
stayed through the invention of a brand-new "constitutional right" by a Court that is impatient of democratic change. 
It is indeed true that "later generations can see that laws once thought necessary and proper in fact serve only to
oppress," and when that happens, later generations can repeal those laws.  But it is the premise of our system that
those judgments are to be made by the people, and not imposed by a governing caste that knows best.

One of the benefits of leaving regulation of this matter to the people rather than to the courts is that the
people, unlike judges, need not carry things to their logical conclusion.  The people may feel that their
disapprobation of homosexual conduct is strong enough to disallow homosexual marriage, but not strong enough to
criminalize private homosexual acts –and may legislate accordingly.  The Court today pretends that it possesses a
similar freedom of action, so that that we need not fear judicial imposition of homosexual marriage, as has recently
occurred in Canada (in a decision that the Canadian Government has chosen not to appeal)....  At the end of its
opinion –after having laid waste the foundations of our rational-basis jurisprudence –the Court says that the present
case "does not involve whether the government must give formal recognition to any relationship that homosexual
persons seek to enter."   Do not believe it.  More illuminating than this bald, unreasoned disclaimer is the
progression of thought displayed by an earlier passage in the Court's opinion, which notes the constitutional
protections afforded to "personal decisions relating to marriage, procreation, contraception, family relationships,
child rearing, and education," and then declares that "[p]ersons in a homosexual relationship may seek autonomy for
these purposes, just as heterosexual persons do."  Today's opinion dismantles the structure of constitutional law that
has permitted a distinction to be made between heterosexual and homosexual unions, insofar as formal recognition in
marriage is concerned.  If moral disapprobation of homosexual conduct is "no legitimate state interest" for purposes
of proscribing that conduct; and if, as the Court coos (casting aside all pretense of neutrality), "[w]hen sexuality
finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal
bond that is more enduring"; what justification could there possibly be for denying the benefits of marriage to
homosexual couples exercising "[t]he liberty protected by the Constitution"? Surely not the encouragement of
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procreation, since the sterile and the elderly are allowed to marry.  This case "does not involve" the issue of
homosexual marriage only if one entertains the belief that principle and logic have nothing to do with the decisions
of this Court.  Many will hope that, as the Court comfortingly assures us, this is so....

Justice Thomas, dissenting.  (Omitted.)

Volume 1,  Chapter 9: Procedural Due Process
Section III: What Process Is Due

Page 1026.  Insert after Mathews v. Eldridge.

Hamdi v. Rumsfeld
542 U. S. __ (2004) 

[Plurality: O’Connor, Rehnquist, Kennedy, and Breyer.  Concurring: Souter, in part, joined by Ginsburg. 
Dissenting: Souter, in part, joined by Ginsburg; Scalia, joined by Stevens; Thomas.]

JUSTICE O’CONNOR announced the judgment of the Court and delivered an opinion, in which
THE CHIEF JUSTICE, JUSTICE KENNEDY, and JUSTICE BREYER join. 

At this difficult time in our Nation’s history, we are called upon to consider the legality of the
Government’s detention of a United States citizen on United States soil as an “enemy combatant” and to address the
process that is constitutionally owed to one who seeks to challenge his classification as such. The United States
Court of Appeals for the Fourth Circuit held that petitioner’s detention was legally authorized and that he was
entitled to no further opportunity to challenge his enemy-combatant label. We now vacate and remand. We hold that
although Congress authorized the detention of combatants in the narrow circumstances alleged here, due process
demands that a citizen held in the United States as an enemy combatant be given a meaningful opportunity to contest
the factual basis for that detention before a neutral decisionmaker. 

On September 11, 2001, the al Qaeda terrorist network used hijacked commercial airliners to attack
prominent targets in the United States. Approximately 3,000 people were killed in those attacks. One week later, in
response to these “acts of treacherous violence,” Congress passed a resolution authorizing the President to “use all
necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized,
committed, or aided the terrorist attacks” or “harbored such organizations or persons, in order to prevent any future
acts of international terrorism against the United States by such nations, organizations or persons.” Authorization for
Use of Military Force (“the AUMF”), 115 Stat. 224. Soon thereafter, the President ordered United States Armed
Forces to Afghanistan, with a mission to subdue al Qaeda and quell the Taliban regime that was known to support it.

This case arises out of the detention of a man whom the Government alleges took up arms with the Taliban
during this conflict. His name is Yaser Esam Hamdi. Born an American citizen in Louisiana in 1980, Hamdi moved
with his family to Saudi Arabia as a child. By 2001, the parties agree, he resided in Afghanistan. At some point that
year, he was seized by members of the Northern Alliance, a coalition of military groups opposed to the Taliban
government, and eventually was turned over to the United States military. The Government asserts that it initially
detained and interrogated Hamdi in Afghanistan before transferring him to the United States Naval Base in
Guantanamo Bay in January 2002. In April 2002, upon learning that Hamdi is an American citizen, authorities
transferred him to a naval brig in Norfolk, Virginia, where he remained until a recent transfer to a brig in Charleston,
South Carolina. The Government contends that Hamdi is an “enemy combatant,” and that this status justifies holding
him in the United States indefinitely— without formal charges or proceedings—unless and until it makes the
determination that access to counsel or further process is warranted. 

In June 2002, Hamdi’s father, Esam Fouad Hamdi, filed the present petition for a writ of habeas corpus
under 28 U. S. C. §2241 in the Eastern District of Virginia, naming as petitioners his son and himself as next friend.
The elder Hamdi alleges in the petition that he has had no contact with his son since the Government took custody of
him in 2001, and that the Government has held his son “without access to legal counsel or notice of any charges
pending against him.” The petition contends that Hamdi’s detention was not legally authorized. Id., at 105. It argues
that, “[a]s an American citizen, . . . Hamdi enjoys the full protections of the Constitution,” and that Hamdi’s
detention in the United States without charges, access to an impartial tribunal, or assistance of counsel “violated and
continue[s] to violate the Fifth and Fourteenth Amendments to the United States Constitution.” The habeas petition
asks that the court, among other things, (1) appoint counsel for Hamdi; (2) order respondents to cease interrogating
him; (3) declare that he is being held in violation of the Fifth and Fourteenth Amendments; (4) “[t]o the extent
Respondents contest any material factual allegations in this Petition, schedule an evidentiary hearing, at which
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Petitioners may adduce proof in support of their allegations”; and (5) order that Hamdi be released from his
“unlawful custody.”  Although his habeas petition provides no details with regard to the factual circumstances
surrounding his son’s capture and detention, Hamdi’s father has asserted in documents found elsewhere in the record
that his son went to Afghanistan to do “relief work,” and that he had been in that country less than two months
before September 11, 2001, and could not have received military training.  The 20-year-old was traveling on his own
for the first time, his father says, and “[b]ecause of his lack of experience, he was trapped in Afghanistan once that
military campaign began.” 

The District Court found that Hamdi’s father was a proper next friend, appointed the federal public
defender as counsel for the petitioners, and ordered that counsel be given access to Hamdi. The United States Court
of Appeals for the Fourth Circuit reversed that order, holding that the District Court had failed to extend appropriate
deference to the Government’s security and intelligence interests.  It directed the District Court to consider “the most
cautious procedures first,”  and to conduct a deferential inquiry into Hamdi’s status. It opined that “if Hamdi is
indeed an ‘enemy combatant’ who was captured during hostilities in Afghanistan, the government’s present
detention of him is a lawful one.” 

On remand, the Government filed a response and a motion to dismiss the petition. It attached to its response
a declaration from one Michael Mobbs (hereinafter “Mobbs Declaration”), who identified himself as Special
Advisor to the Under Secretary of Defense for Policy....

Mobbs then set forth what remains the sole evidentiary support that the Government has provided to the
courts for Hamdi’s detention. The declaration states that Hamdi “traveled to Afghanistan” in July or August 2001,
and that he thereafter “affiliated with a Taliban military unit and received weapons training.” Ibid. It asserts that
Hamdi “remained with his Taliban unit following the attacks of September 11” and that, during the time when
Northern Alliance forces were “engaged in battle with the Taliban,” “Hamdi’s Taliban unit surrendered” to those
forces, after which he “surrender[ed] his Kalishnikov assault rifle” to them.  The Mobbs Declaration also states that,
because al Qaeda and the Taliban “were and are hostile forces engaged in armed conflict with the armed forces of
the United States,” “individuals associated with” those groups “were and continue to be enemy combatants.”  Mobbs
states that Hamdi was labeled an enemy combatant “[b]ased upon his interviews and in light of his association with
the Taliban.” Ibid. According to the declaration, a series of “U. S. military screening team[s]” determined that Hamdi
met “the criteria for enemy combatants,” and “a subsequent interview of Hamdi has confirmed that he surrendered
and gave his firearm to Northern Alliance forces, which supports his classification as an enemy combatant.” 

After the Government submitted this declaration, the Fourth Circuit directed the District Court to proceed in
accordance with its earlier ruling and, specifically, to “‘consider the sufficiency of the Mobbs Declaration as an
independent matter before proceeding further.’”  The District Court found that the Mobbs Declaration fell “far short”
of supporting Hamdi’s detention.  It criticized the generic and hearsay nature of the affidavit, calling it “little more
than the government’s ‘say-so.’”  It ordered the Government to turn over numerous materials for in camera review,
including copies of all of Hamdi’s statements and the notes taken from interviews with him that related to his
reasons for going to Afghanistan and his activities therein; a list of all interrogators who had questioned Hamdi and
their names and addresses; statements by members of the Northern Alliance regarding Hamdi’s surrender and
capture; a list of the dates and locations of his capture and subsequent detentions; and the names and titles of the
United States Government officials who made the determinations that Hamdi was an enemy combatant and that he
should be moved to a naval brig.  The court indicated that all of these materials were necessary for “meaningful
judicial review” of whether Hamdi’s detention was legally authorized and whether Hamdi had received sufficient
process to satisfy the Due Process Clause of the Constitution and relevant treaties or military regulations.  

The Government sought to appeal the production order, and the District Court certified the question of
whether the Mobbs Declaration, “‘standing alone, is sufficient as a matter of law to allow meaningful judicial review
of [Hamdi’s] classification as an enemy combatant.’”  The Fourth Circuit reversed, but did not squarely answer the
certified question. It instead stressed that, because it was “undisputed that Hamdi was captured in a zone of active
combat in a foreign theater of conflict,” no factual inquiry or evidentiary hearing allowing Hamdi to be heard or to
rebut the Government’s assertions was necessary or proper....

II. The threshold question before us is whether the Executive has the authority to detain citizens who
qualify as “enemy combatants.” There is some debate as to the proper scope of this term, and the Government has
never provided any court with the full criteria that it uses in classifying individuals as such. It has made clear,
however, that, for purposes of this case, the “enemy combatant” that it is seeking to detain is an individual who, it
alleges, was “‘part of or supporting forces hostile to the United States or coalition partners’” in Afghanistan and who
“‘engaged in an armed conflict against the United States’” there. Brief for Respondents 3. We therefore answer only
the narrow question before us: whether the detention of citizens falling within that definition is authorized. 

The Government maintains that no explicit congressional authorization is required, because the Executive
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possesses plenary authority to detain pursuant to Article II of the Constitution. We do not reach the question whether
Article II provides such authority, however, because we agree with the Government’s alternative position, that
Congress has in fact authorized Hamdi’s detention, through the AUMF.

Our analysis on that point, set forth below, substantially overlaps with our analysis of Hamdi’s principal
argument for the illegality of his detention. He posits that his detention is forbidden by 18 U. S. C. §4001(a). Section
4001(a) states that “[n]o citizen shall be imprisoned or otherwise detained by the United States except pursuant to an
Act of Congress.” Congress passed §4001(a) in 1971 as part of a bill to repeal the Emergency Detention Act of
1950, 50 U. S. C. §811 et seq., which provided procedures for executive detention, during times of emergency, of
individuals deemed likely to engage in espionage or sabotage. Congress was particularly concerned about the
possibility that the Act could be used to reprise the Japanese internment camps of World War II. H. R. Rep. No.
92–116 (1971); id., at 4 (“The concentration camp implications of the legislation render it abhorrent”). The
Government again presses two alternative positions. First, it argues that §4001(a), in light of its legislative history
and its location in Title 18, applies only to “the control of civilian prisons and related detentions,” not to military
detentions. Brief for Respondents 21. Second, it maintains that §4001(a) is satisfied, because Hamdi is being
detained “pursuant to an Act of Congress”—the AUMF. Id., at 21–22. Again, because we conclude that the
Government’s second assertion is correct, we do not address the first. In other words, for the reasons that follow, we
conclude that the AUMF is explicit congressional authorization for the detention of individuals in the narrow
category we describe (assuming, without deciding, that such authorization is required), and that the AUMF satisfied
§4001(a)’s requirement that a detention be “pursuant to an Act of Congress” (assuming, without deciding, that
§4001(a) applies to military detentions). 

The AUMF authorizes the President to use “all necessary and appropriate force” against “nations,
organizations, or persons” associated with the September 11, 2001, terrorist attacks. 115 Stat. 224. There can be no
doubt that individuals who fought against the United States in Afghanistan as part of the Taliban, an organization
known to have supported the al Qaeda terrorist network responsible for those attacks, are individuals Congress
sought to target in passing the AUMF. We conclude that detention of individuals falling into the limited category we
are considering, for the duration of the particular conflict in which they were captured, is so fundamental and
accepted an incident to war as to be an exercise of the “necessary and appropriate force” Congress has authorized the
President to use. 

The capture and detention of lawful combatants and the capture, detention, and trial of unlawful
combatants, by “universal agreement and practice,” are “important incident[s] of war.” Ex parte Quirin. The purpose
of detention is to prevent captured individuals from returning to the field of battle and taking up arms once again.
Naqvi, Doubtful Prisoner-of-War Status, 84 Int’l Rev. Red Cross 571, 572 (2002) (“[C]aptivity in war is ‘neither
revenge, nor punishment, but solely protective custody, the only purpose of which is to prevent the prisoners of war
from further participation in the war.’”...

There is no bar to this Nation’s holding one of its own citizens as an enemy combatant. In Quirin, one of
the detainees, Haupt, alleged that he was a naturalized United States citizen. We held that “[c]itizens who associate
themselves with the military arm of the enemy government, and with its aid, guidance and direction enter this
country bent on hostile acts, are enemy belligerents within the meaning of . . . the law of war.” While Haupt was
tried for violations of the law of war, nothing in Quirin suggests that his citizenship would have precluded his mere
detention for the duration of the relevant hostilities....

In light of these principles, it is of no moment that the AUMF does not use specific language of detention.
Because detention to prevent a combatant’s return to the battlefield is a fundamental incident of waging war, in
permitting the use of “necessary and appropriate force,” Congress has clearly and unmistakably authorized detention
in the narrow circumstances considered here. 

Hamdi objects, nevertheless, that Congress has not authorized the indefinite detention to which he is now
subject. The Government responds that “the detention of enemy combatants during World War II was just as
‘indefinite’ while that war was being fought.” Id.. We take Hamdi’s objection to be not to the lack of certainty
regarding the date on which the conflict will end, but to the substantial prospect of perpetual detention. We
recognize that the national security underpinnings of the “war on terror,” although crucially important, are broad and
malleable. As the Government concedes, “given its unconventional nature, the current conflict is unlikely to end
with a formal ceasefire agreement.” Ibid. The prospect Hamdi raises is therefore not farfetched. If the Government
does not consider this unconventional war won for two generations, and if it maintains during that time that Hamdi
might, if released, rejoin forces fighting against the United States, then the position it has taken throughout the



1  Here the basis asserted for detention by the military is that Hamdi was carrying a weapon against
American troops on a foreign battlefield; that is, that he was an enemy.... combatant. The legal category of enemy
combatant has not been elaborated upon in great detail. The permissible bounds of the category will be defined by
the lower courts as subsequent cases are presented to them.
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litigation of this case suggests that Hamdi’s detention could last for the rest of his life.... 
Hamdi contends that the AUMF does not authorize indefinite or perpetual detention. Certainly, we agree

that indefinite detention for the purpose of interrogation is not authorized. Further, we understand Congress’ grant of
authority for the use of “necessary and appropriate force” to include the authority to detain for the duration of the
relevant conflict, and our understanding is based on longstanding law-of-war principles. If the practical
circumstances of a given conflict are entirely unlike those of the conflicts that informed the development of the law
of war, that understanding may unravel. But that is not the situation we face as of this date. Active combat operations
against Taliban fighters apparently are ongoing in Afghanistan [involving 20,000 United States troops]....  The
United States may detain, for the duration of these hostilities, individuals legitimately determined to be Taliban
combatants who “engaged in an armed conflict against the United States.” If the record establishes that United States
troops are still involved in active combat in Afghanistan, those detentions are part of the exercise of “necessary and
appropriate force,” and therefore are authorized by the AUMF.

Ex parte Milligan, 4 Wall. 2 (1866), does not undermine our holding about the Government’s authority to
seize enemy combatants, as we define that term today. In that case, the Court made repeated reference to the fact that
its inquiry into whether the military tribunal had jurisdiction to try and punish Milligan turned in large part on the
fact that Milligan was not a prisoner of war, but a resident of Indiana arrested while at home there. That fact was
central to its conclusion. Had Milligan been captured while he was assisting Confederate soldiers by carrying a rifle
against Union troops on a Confederate battlefield, the holding of the Court might well have been different. The
Court’s repeated explanations that Milligan was not a prisoner of war suggest that had these different circumstances
been present he could have been detained under military authority for the duration of the conflict, whether or not he
was a citizen.1

To the extent that JUSTICE SCALIA accepts the precedential value of Quirin, he argues that it cannot
guide our inquiry here because “[i]n Quirin it was uncontested that the petitioners were members of enemy forces,”
while Hamdi challenges his classification as an enemy combatant. Post. But it is unclear why, in the paradigm
outlined by JUSTICE SCALIA, such a concession should have any relevance. JUSTICE SCALIA envisions a
system in which the only options are congressional suspension of the writ of habeas corpus or prosecution for
treason or some other crime. Post. He does not explain how his historical analysis supports the addition of a third
option—detention under some other process after concession of enemy-combatant status—or why a concession
should carry any different effect than proof of enemy-combatant status in a proceeding that comports with due
process. To be clear, our opinion only finds legislative authority to detain under the AUMF once it is sufficiently
clear that the individual is, in fact, an enemy combatant; whether that is established by concession or by some other
process that verifies this fact with sufficient certainty seems beside the point. 

Further, JUSTICE SCALIA largely ignores the context of this case: a United States citizen captured in a
foreign combat zone....

III. Even in cases in which the detention of enemy combatants is legally authorized, there remains the
question of what process is constitutionally due to a citizen who disputes his enemy-combatant status. Hamdi argues
that he is owed a meaningful and timely hearing and that “extrajudicial detention [that] begins and ends with the
submission of an affidavit based on thirdhand hearsay” does not comport with the Fifth and Fourteenth
Amendments. Brief for Petitioners 16. The Government counters that any more process than was provided below
would be both unworkable and “constitutionally intolerable.” Brief for Respondents 46. Our resolution of this
dispute requires a careful examination both of the writ of habeas corpus, which Hamdi now seeks to employ as a
mechanism of judicial review, and of the Due Process Clause, which informs the procedural contours of that
mechanism in this instance.... 

III-B. First, the Government urges the adoption of the Fourth Circuit’s holding below—that because it is



18

“undisputed” that Hamdi’s seizure took place in a combat zone, the habeas determination can be made purely as a
matter of law, with no further hearing or factfinding necessary. This argument is easily rejected. As the dissenters
from the denial of rehearing en banc noted, the circumstances surrounding Hamdi’s seizure cannot in any way be
characterized as “undisputed,” as “those circumstances are neither conceded in fact, nor susceptible to concession in
law, because Hamdi has not been permitted to speak for himself or even through counsel as to those circumstances.”
Further, the “facts” that constitute the alleged concession are insufficient to support Hamdi’s detention. Under the
definition of enemy combatant that we accept today as falling within the scope of Congress’ authorization, Hamdi
would need to be “part of or supporting forces hostile to the United States or coalition partners” and “engaged in an
armed conflict against the United States” to justify his detention in the United States for the duration of the relevant
conflict. Brief for Respondents 3. The habeas petition states only that “[w]hen seized by the United States
Government, Mr. Hamdi resided in Afghanistan.” An assertion that one resided in a country in which combat
operations are taking place is not a concession that one was “captured in a zone of active combat operations in a
foreign theater of war,”and certainly is not a concession that one was “part of or supporting forces hostile to the
United States or coalition partners” and “engaged in an armed conflict against the United States.” Accordingly, we
reject any argument that Hamdi has made concessions that eliminate any right to further process. 

III-C. The Government’s second argument requires closer consideration. This is the argument that further
factual exploration is unwarranted and inappropriate in light of the extraordinary constitutional interests at stake.
Under the Government’s most extreme rendition of this argument, “[r]espect for separation of powers and the limited
institutional capabilities of courts in matters of military decision-making in connection with an ongoing conflict”
ought to eliminate entirely any individual process, restricting the courts to investigating only whether legal
authorization exists for the broader detention scheme. Brief for Respondents 26. At most, the Government argues,
courts should review its determination that a citizen is an enemy combatant under a very deferential “some
evidence” standard. Id., at 34 (“Under the some evidence standard, the focus is exclusively on the factual basis
supplied by the Executive to support its own determination” (citing Superintendent, Mass. Correctional Institution at
Walpole v. Hill, 472 U. S. 445 (1985) (explaining that the some evidence standard “does not require” a “weighing of
the evidence,” but rather calls for assessing “whether there is any evidence in the record that could support the
conclusion”)). Under this review, a court would assume the accuracy of the Government’s articulated basis for
Hamdi’s detention, as set forth in the Mobbs Declaration, and assess only whether that articulated basis was a
legitimate one....

In response, Hamdi emphasizes that this Court consistently has recognized that an individual challenging
his detention may not be held at the will of the Executive without recourse to some proceeding before a neutral
tribunal to determine whether the Executive’s asserted justifications for that detention have basis in fact and warrant
in law. He argues that the Fourth Circuit inappropriately “ceded power to the Executive during wartime to define the
conduct for which a citizen may be detained, judge whether that citizen has engaged in the proscribed conduct, and
imprison that citizen indefinitely,” Brief for Petitioners 21, and that due process demands that he receive a hearing in
which he may challenge the Mobbs Declaration and adduce his own counter evidence. The District Court, agreeing
with Hamdi, apparently believed that the appropriate process would approach the process that accompanies a
criminal trial. It therefore disapproved of the hearsay nature of the Mobbs Declaration and anticipated quite
extensive discovery of various military affairs. Anything less, it concluded, would not be “meaningful judicial
review.” 

Both of these positions highlight legitimate concerns. And both emphasize the tension that often exists
between the autonomy that the Government asserts is necessary in order to pursue effectively a particular goal and
the process that a citizen contends he is due before he is deprived of a constitutional right. The ordinary mechanism
that we use for balancing such serious competing interests, and for determining the procedures that are necessary to
ensure that a citizen is not “deprived of life, liberty, or property, without due process of law,” U. S. Const., Amdt. 5,
is the test that we articulated in Mathews v. Eldridge, 424 U. S. 319 (1976).... Mathews dictates that the process due
in any given instance is determined by weighing “the private interest that will be affected by the official action”
against the Government’s asserted interest, “including the function involved” and the burdens the Government
would face in providing greater process. Id. The Mathews  calculus then contemplates a judicious balancing of these
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concerns, through an analysis of “the risk of an erroneous deprivation” of the private interest if the process were
reduced and the “probable value, if any, of additional or substitute safeguards.” We take each of these steps in turn.

III-C-1. It is beyond question that substantial interests lie on both sides of the scale in this case. Hamdi’s
“private interest . . . affected by the official action,” ibid., is the most elemental of liberty interests—the interest in
being free from physical detention by one’s own government. Foucha v. Louisiana, 504 U. S. 71 (1992) (“Freedom
from bodily restraint has always been at the core of the liberty protected by the Due Process Clause from arbitrary
governmental action”); see also Parham v. J. R., 442 U. S. 584 (1979) (noting the “substantial liberty interest in not
being confined unnecessarily”). “In our society liberty is the norm,” and detention without trial “is the carefully
limited exception.” Salerno. “We have always been careful not to ‘minimize the importance and fundamental nature’
of the individual’s right to liberty,” Foucha, and we will not do so today. 

Nor is the weight on this side of the Mathews  scale offset by the circumstances of war or the accusation of
treasonous behavior, for “[i]t is clear that commitment for any purpose constitutes a significant deprivation of liberty
that requires due process protection,” Jones v. United States, 463 U. S. 354 (1983), and at this stage in the Mathews 
calculus, we consider the interest of the erroneously detained individual. Carey v. Piphus, 435 U. S. 247 (1978)
(“Procedural due process rules are meant to protect persons not from the deprivation, but from the mistaken or
unjustified deprivation of life, liberty, or property”); see also id. (noting “the importance to organized society that
procedural due process be observed,” and emphasizing that “the right to procedural due process is ‘absolute’ in the
sense that it does not depend upon the merits of a claimant’s substantive assertions”). Indeed, as amicus briefs from
media and relief organizations emphasize, the risk of erroneous deprivation of a citizen’s liberty in the absence of
sufficient process here is very real (“[t]he nature of humanitarian relief work and journalism present a significant risk
of mistaken military detentions”). Moreover, as critical as the Government’s interest may be in detaining those who
actually pose an immediate threat to the national security of the United States during ongoing international conflict,
history and common sense teach us that an unchecked system of detention carries the potential to become a means
for oppression and abuse of others who do not present that sort of threat. See Ex parte Milligan, 4 Wall., at 125
(“[The Founders] knew—the history of the world told them—the nation they were founding, be its existence short or
long, would be involved in war; how often or how long continued, human foresight could not tell; and that unlimited
power, wherever lodged at such a time, was especially hazardous to freemen”). Because we live in a society in
which “[m]ere public intolerance or animosity cannot constitutionally justify the deprivation of a person’s physical
liberty,” O’Connor v. Donaldson, 422 U. S. 563 (1975), our starting point for the Mathews v. Eldridge analysis is
unaltered by the allegations surrounding the particular detainee or the organizations with which he is alleged to have
associated. We reaffirm today the fundamental nature of a citizen’s right to be free from involuntary confinement by
his own government without due process of law, and we weigh the opposing governmental interests against the
curtailment of liberty that such confinement entails.

III-C-2. On the other side of the scale are the weighty and sensitive governmental interests in ensuring that
those who have in fact fought with the enemy during a war do not return to battle against the United States. As
discussed above, the law of war and the realities of combat may render such detentions both necessary and
appropriate, and our due process analysis need not blink at those realities. Without doubt, our Constitution
recognizes that core strategic matters of warmaking belong in the hands of those who are best positioned and most
politically accountable for making them. Department of Navy v. Egan, 484 U. S. 518 (1988) (noting the reluctance of
the courts “to intrude upon the authority of the Executive in military and national security affairs”); Youngstown
Sheet & Tube Co. v. Sawyer, 343 U. S. 579 (1952) (acknowledging “broad powers in military commanders engaged
in day-to-day fighting in a theater of war”).

The Government also argues at some length that its interests in reducing the process available to alleged
enemy combatants are heightened by the practical difficulties that would accompany a system of trial-like process.
In its view, military officers who are engaged in the serious work of waging battle would be unnecessarily and
dangerously distracted by litigation half a world away, and discovery into military operations would both intrude on
the sensitive secrets of national defense and result in a futile search for evidence buried under the rubble of war. To
the extent that these burdens are triggered by heightened procedures, they are properly taken into account in our due
process analysis.



2 Because we hold that Hamdi is constitutionally entitled to the process described above, we need not address at this
time whether any treaty guarantees him similar access to a tribunal for a determination of his status. 
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III-C-3. Striking the proper constitutional balance here is of great importance to the Nation during this
period of ongoing combat. But it is equally vital that our calculus not give short shrift to the values that this country
holds dear or to the privilege that is American citizenship. It is during our most challenging and uncertain moments
that our Nation’s commitment to due process is most severely tested; and it is in those times that we must preserve
our commitment at home to the principles for which we fight abroad. See Kennedy v. Mendoza-Martinez, 372 U. S.
144 (1963) (“The imperative necessity for safeguarding these rights to procedural due process under the gravest of
emergencies has existed throughout our constitutional history, for it is then, under the pressing exigencies of crisis,
that there is the greatest temptation to dispense with guarantees which, it is feared, will inhibit government action”);
see also United States v. Robel, 389 U. S. 258 (1967) (“It would indeed be ironic if, in the name of national defense,
we would sanction the subversion of one of those liberties . . . which makes the defense of the Nation worthwhile”). 

With due recognition of these competing concerns, we believe that neither the process proposed by the
Government nor the process apparently envisioned by the District Court below strikes the proper constitutional
balance when a United States citizen is detained in the United States as an enemy combatant. That is, “the risk of
erroneous deprivation” of a detainee’s liberty interest is unacceptably high under the Government’s proposed rule,
while some of the “additional or substitute procedural safeguards” suggested by the District Court are unwarranted
in light of their limited “probable value” and the burdens they may impose on the military in such cases. Mathews .

We therefore hold that a citizen-detainee seeking to challenge his classification as an enemy combatant
must receive notice of the factual basis for his classification, and a fair opportunity to rebut the Government’s factual
assertions before a neutral decisionmaker. See Cleveland Bd. of Ed. v. Loudermill, 470 U. S. 532 (1985) (“An
essential principle of due process is that a deprivation of life, liberty, or property ‘be preceded by notice and
opportunity for hearing appropriate to the nature of the case;’” Concrete Pipe & Products of Cal., Inc. v.
Construction Laborers Pension Trust for Southern Cal., 508 U. S. 602 (1993) (“due process requires a ‘neutral and
detached judge in the first instance.’”  “For more than a century the central meaning of procedural due process has
been clear: ‘Parties whose rights are to be affected are entitled to be heard; and in order that they may enjoy that
right they must first be notified.’ It is equally fundamental that the right to notice and an opportunity to be heard
‘must be granted at a meaningful time and in a meaningful manner.’” Fuentes v. Shevin, 407 U. S. 67 (1972).  These
essential constitutional promises may not be eroded.

At the same time, the exigencies of the circumstances may demand that, aside from these core elements,
enemy combatant proceedings may be tailored to alleviate their uncommon potential to burden the Executive at a
time of ongoing military conflict. Hearsay, for example, may need to be accepted as the most reliable available
evidence from the Government in such a proceeding. Likewise, the Constitution would not be offended by a
presumption in favor of the Government’s evidence, so long as that presumption remained a rebuttable one and fair
opportunity for rebuttal were provided. Thus, once the Government puts forth credible evidence that the habeas
petitioner meets the enemy-combatant criteria, the onus could shift to the petitioner to rebut that evidence with more
persuasive evidence that he falls outside the criteria. A burden-shifting scheme of this sort would meet the goal of
ensuring that the errant tourist, embedded journalist, or local aid worker has a chance to prove military error while
giving due regard to the Executive once it has put forth meaningful support for its conclusion that the detainee is in
fact an enemy combatant. In the words of Mathews , process of this sort would sufficiently address the “risk of
erroneous deprivation” of a detainee’s liberty interest while eliminating certain procedures that have questionable
additional value in light of the burden on the Government.2

We think it unlikely that this basic process will have the dire impact on the central functions of warmaking
that the Government forecasts. The parties agree that initial captures on the battlefield need not receive the process
we have discussed here; that process is due only when the determination is made to continue to hold those who have
been seized.... Likewise, arguments that military officers ought not have to wage war under the threat of litigation
lose much of their steam when factual disputes at enemy-combatant hearings are limited to the alleged combatant’s
acts. This focus meddles little, if at all, in the strategy or conduct of war, inquiring only into the appropriateness of
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continuing to detain an individual claimed to have taken up arms against the United States. While we accord the
greatest respect and consideration to the judgments of military authorities in matters relating to the actual
prosecution of a war, and recognize that the scope of that discretion necessarily is wide, it does not infringe on the
core role of the military for the courts to exercise their own timehonored and constitutionally mandated roles of
reviewing and resolving claims like those presented here. Cf. Korematsu v. United States, 323 U. S. 214 (1944)
(Murphy, J., dissenting) (“[L]ike other claims conflicting with the asserted constitutional rights of the individual, the
military claim must subject itself to the judicial process of having its reasonableness determined and its conflicts
with other interests reconciled”); Sterling v. Constantin, 287 U. S. 378 (1932) (“What are the allowable limits of
military discretion, and whether or not they have been overstepped in a particular case, are judicial questions”).

In sum, while the full protections that accompany challenges to detentions in other settings may prove
unworkable and inappropriate in the enemy-combatant setting, the threats to military operations posed by a basic
system of independent review are not so weighty as to trump a citizen’s core rights to challenge meaningfully the
Government’s case and to be heard by an impartial adjudicator.

III-D. In so holding, we necessarily reject the Government’s assertion that separation of powers principles
mandate a heavily circumscribed role for the courts in such circumstances. Indeed, the position that the courts must
forgo any examination of the individual case and focus exclusively on the legality of the broader detention scheme
cannot be mandated by any reasonable view of separation of powers, as this approach serves only to condense power
into a single branch of government. We have long since made clear that a state of war is not a blank check for the
President when it comes to the rights of the Nation’s citizens. Whatever power the United States Constitution
envisions for the Executive in its exchanges with other nations or with enemy organizations in times of conflict, it
most assuredly envisions a role for all three branches when individual liberties are at stake. Mistretta v. United
States, 488 U. S. 361 (1989) (it was “the central judgment of the Framers of the Constitution that, within our political
scheme, the separation of governmental powers into three coordinate Branches is essential to the preservation of
liberty”); Home Building & Loan Assn. v. Blaisdell, 290 U. S. 398 (1934) (The war power “is a power to wage war
successfully, and thus it permits the harnessing of the entire energies of the people in a supreme cooperative effort to
preserve the nation. But even the war power does not remove constitutional limitations safeguarding essential
liberties”). Likewise, we have made clear that, unless Congress acts to suspend it, the Great Writ of habeas corpus
allows the Judicial Branch to play a necessary role in maintaining this delicate balance of governance, serving as an
important judicial check on the Executive’s discretion in the realm of detentions. See St. Cyr, 533 U. S., at 301 (“At
its historical core, the writ of habeas corpus has served as a means of reviewing the legality of Executive detention,
and it is in that context that its protections have been strongest”). Thus, while we do not question that our due
process assessment must pay keen attention to the particular burdens faced by the Executive in the context of
military action, it would turn our system of checks and balances on its head to suggest that a citizen could not make
his way to court with a challenge to the factual basis for his detention by his government, simply because the
Executive opposes making available such a challenge. Absent suspension of the writ by Congress, a citizen detained
as an enemy combatant is entitled to this process. 

Because we conclude that due process demands some system for a citizen detainee to refute his
classification, the proposed “some evidence” standard is inadequate. Any process in which the Executive’s factual
assertions go wholly unchallenged or are simply presumed correct without any opportunity for the alleged combatant
to demonstrate otherwise falls constitutionally short....

Aside from unspecified “screening” processes, ... and military interrogations in which the Government
suggests Hamdi could have contested his classification, ... Hamdi has received no process. An interrogation by one’s
captor, however effective an intelligence-gathering tool, hardly constitutes a constitutionally adequate factfinding
before a neutral decisionmaker....

There remains the possibility that the standards we have articulated could be met by an appropriately
authorized and properly constituted military tribunal. Indeed, it is notable that military regulations already provide
for such process in related instances, dictating that tribunals be made available to determine the status of enemy
detainees who assert prisoner-of-war status under the Geneva Convention. See Enemy Prisoners of War, Retained
Personnel, Civilian Internees and Other Detainees, Army Regulation 190–8, §1–6 (1997). In the absence of such



1 The Government has since February 2004 permitted Hamdi to consult with counsel as a matter of policy, but does not
concede that it has an obligation to allow this....
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process, however, a court that receives a petition for a writ of habeas corpus from an alleged enemy combatant must
itself ensure that the minimum requirements of due process are achieved....

IV. Hamdi asks us to hold that the Fourth Circuit also erred by denying him immediate access to counsel
upon his detention and by disposing of the case without permitting him to meet with an attorney. Since our grant of
certiorari in this case, Hamdi has been appointed counsel, with whom he has met for consultation purposes on
several occasions, and with whom he is now being granted unmonitored meetings. He unquestionably has the right
to access to counsel in connection with the proceedings on remand. No further consideration of this issue is
necessary at this stage of the case. 

The ... case is remanded for further proceedings. 
It is so ordered. 
JUSTICE SOUTER, with whom JUSTICE GINSBURG joins, concurring in part, dissenting in part,

and concurring in the judgment. 
According to Yaser Hamdi’s petition for writ of habeas corpus, brought on his behalf by his father, the

Government of the United States is detaining him, an American citizen on American soil, with the explanation that
he was seized on the field of battle in Afghanistan, having been on the enemy side. It is undisputed that the
Government has not charged him with espionage, treason, or any other crime under domestic law. It is likewise
undisputed that for one year and nine months, on the basis of an Executive designation of Hamdi as an “enemy
combatant,” the Government denied him the right to send or receive any communication beyond the prison where he
was held and, in particular, denied him access to counsel to represent him.1  The Government asserts a right to hold
Hamdi under these conditions indefinitely, that is, until the Government determines that the United States is no
longer threatened by the terrorism exemplified in the attacks of September 11, 2001.... 

The Government responds that Hamdi’s incommunicado imprisonment as an enemy combatant seized on
the field of battle falls within the President’s power as Commander in Chief under the laws and usages of war, and is
in any event authorized by two statutes. Accordingly, the Government contends that Hamdi has no basis for any
challenge by petition for habeas except to his own status as an enemy combatant; and even that challenge may go no
further than to enquire whether “some evidence” supports Hamdi’s designation...; if there is “some evidence,”
Hamdi should remain locked up at the discretion of the Executive. At the argument of this case, in fact, the
Government went further and suggested that as long as a prisoner could challenge his enemy combatant designation
when responding to interrogation during incommunicado detention he was accorded sufficient process to support his
designation as an enemy combatant....

The plurality rejects any such limit on the exercise of habeas jurisdiction and so far I agree with its opinion.
The plurality does, however, accept the Government’s position that if Hamdi’s designation as an enemy combatant is
correct, his detention (at least as to some period) is authorized by an Act of Congress as required by §4001(a), that
is, by the Authorization for Use of Military Force, 115 Stat. 224 (hereinafter Force Resolution).  Here, I disagree and
respectfully dissent. The Government has failed to demonstrate that the Force Resolution authorizes the detention
complained of here even on the facts the Government claims. If the Government raises nothing further than the
record now shows, the Non-Detention Act entitles Hamdi to be released. 

JUSTICE SCALIA, with whom JUSTICE STEVENS joins, dissenting. 
Petitioner, a presumed American citizen, has been imprisoned without charge or hearing in the Norfolk and

Charleston Naval Brigs for more than two years, on the allegation that he is an enemy combatant who bore arms
against his country for the Taliban. His father claims to the contrary, that he is an inexperienced aid worker caught in
the wrong place at the wrong time. This case brings into conflict the competing demands of national security and our
citizens’ constitutional right to personal liberty. Although I share the Court’s evident unease as it seeks to reconcile
the two, I do not agree with its resolution. 

Where the Government accuses a citizen of waging war against it, our constitutional tradition has been to
prosecute him in federal court for treason or some other crime. Where the exigencies of war prevent that, the
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Constitution’s Suspension Clause, Art. I, §9, cl. 2, allows Congress to relax the usual protections temporarily.
Absent suspension, however, the Executive’s assertion of military exigency has not been thought sufficient to permit
detention without charge. No one contends that the congressional Authorization for Use of Military Force, on which
the Government relies to justify its actions here, is an implementation of the Suspension Clause. Accordingly, I
would reverse the decision below. 

I. The very core of liberty secured by our Anglo-Saxon system of separated powers has been freedom from
indefinite imprisonment at the will of the Executive. Blackstone stated this principle clearly: 

“Of great importance to the public is the preservation of this personal liberty: for if once it were left in the
power of any, the highest, magistrate to imprison arbitrarily whomever he or his officers thought proper . . .
there would soon be an end of all other rights and immunities. . . . To bereave a man of life, or by violence
to confiscate his estate, without accusation or trial, would be so gross and notorious an act of despotism, as
must at once convey the alarm of tyranny throughout the whole kingdom. But confinement of the person, by
secretly hurrying him to gaol, where his sufferings are unknown or forgotten; is a less public, a less striking,
and therefore a more dangerous engine of arbitrary government. . . . 
“To make imprisonment lawful, it must either be, by process from the courts of judicature, or by warrant
from some legal officer, having authority to commit to prison; which warrant must be in writing, under the
hand and seal of the magistrate, and express the causes of the commitment, in order to be examined into (if
necessary) upon a habeas corpus. If there be no cause expressed, the gaoler is not bound to detain the
prisoner. For the law judges in this respect, . . . that it is unreasonable to send a prisoner, and not to signify
withal the crimes alleged against him.” 1 W. Blackstone, Commentaries on the Laws of England 132–133
(1765) (hereinafter Blackstone). 
These words were well known to the Founders. Hamilton quoted from this very passage in The Federalist

No. 84.  The two ideas central to Blackstone’s understanding—due process as the right secured, and habeas corpus
as the instrument by which due process could be insisted upon by a citizen illegally imprisoned—found expression
in the Constitution’s Due Process and Suspension Clauses. See Amdt. 5; Art. I, §9, cl. 2. 

The gist of the Due Process Clause, as understood at the founding and since, was to force the Government
to follow those commonlaw procedures traditionally deemed necessary before depriving a person of life, liberty, or
property. When a citizen was deprived of liberty because of alleged criminal conduct, those procedures typically
required committal by a magistrate followed by indictment and trial. See, e.g., 2 & 3 Phil. & M., c. 10 (1555); 3 J.
Story, Commentaries on the Constitution of the United States §1783, p. 661 (1833) (hereinafter Story) (equating
“due process of law” with “due presentment or indictment, and being brought in to answer thereto by due process of
the common law”). The Due Process Clause “in effect affirms the right of trial according to the process and
proceedings of the common law.” Ibid. See also T. Cooley, General Principles of Constitutional Law 224 (1880)
(“When life and liberty are in question, there must in every instance be judicial proceedings; and that requirement
implies an accusation, a hearing before an impartial tribunal, with proper jurisdiction, and a conviction and judgment
before the punishment can be inflicted”). 

To be sure, certain types of permissible noncriminal detention—that is, those not dependent upon the
contention that the citizen had committed a criminal act—did not require the protections of criminal procedure.
However, these fell into a limited number of well-recognized exceptions—civil commitment of the mentally ill, for
example, and temporary detention in quarantine of the infectious. See Opinion on the Writ of Habeas Corpus, 97
Eng. Rep. 29, 36–37 (H. L. 1758) (Wilmot, J.). It is unthinkable that the Executive could render otherwise criminal
grounds for detention noncriminal merely by disclaiming an intent to prosecute, or by asserting that it was
incapacitating dangerous offenders rather than punishing wrongdoing. Cf. Kansas v. Hendricks, 521 U. S. 346, 358
(1997) (“A finding of dangerousness, standing alone, is ordinarily not a sufficient ground upon which to justify
indefinite involuntary commitment”). 

These due process rights have historically been vindicated by the writ of habeas corpus. In England before
the founding, the writ developed into a tool for challenging executive confinement. It was not always effective. For
example, in Darnel’s Case, 3 How. St. Tr. 1 (K. B. 1627), King Charles I detained without charge several
individuals for failing to assist England’s war against France and Spain. The prisoners sought writs of habeas corpus,
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arguing that without specific charges, “imprisonment shall not continue on for a time, but for ever; and the subjects
of this kingdom may be restrained of their liberties perpetually.” The Attorney General replied that the Crown’s
interest in protecting the realm justified imprisonment in “a matter of state . . . not ripe nor timely” for the ordinary
process of accusation and trial. The court denied relief, producing widespread outrage, and Parliament responded
with the Petition of Right, accepted by the King in 1628, which expressly prohibited imprisonment without formal
charges, see 3 Car. 1, c. 1, §§5, 10. 

The struggle between subject and Crown continued, and culminated in the Habeas Corpus Act of 1679, 31
Car. 2, c. 2, described by Blackstone as a “second magna charta, and stable bulwark of our liberties.” 1 Blackstone
133. The Act governed all persons “committed or detained . . . for any crime.” In cases other than felony or treason
plainly expressed in the warrant of commitment, the Act required release upon appropriate sureties (unless the
commitment was for a nonbailable offense).  Where the commitment was for felony or high treason, the Act did not
require immediate release, but instead required the Crown to commence criminal proceedings within a specified
time.  If the prisoner was not “indicted some Time in the next Term,” the judge was “required . . . to set at Liberty
the Prisoner upon Bail” unless the King was unable to produce his witnesses.  Able or no, if the prisoner was not
brought to trial by the next succeeding term, the Act provided that “he shall be discharged from his Imprisonment.”
English courts sat four terms per year, so the practical effect of this provision was that imprisonment without
indictment or trial for felony or high treason would not exceed approximately three to six months. 

The writ of habeas corpus was preserved in the Constitution—the only commonlaw writ to be explicitly
mentioned. See Art. I, §9, cl. 2. Hamilton lauded “the establishment of the writ of habeas corpus” in his Federalist
defense as a means to protect against “the practice of arbitrary imprisonments . . . in all ages, [one of] the favourite
and most formidable instruments of tyranny.” The Federalist No. 84. Indeed, availability of the writ under the new
Constitution (along with the requirement of trial by jury in criminal cases, see Art. III, §2, cl. 3) was his basis for
arguing that additional, explicit procedural protections were unnecessary. 

II. ...The relevant question, then, is whether there is a different, special procedure for imprisonment of a
citizen accused of wrongdoing by aiding the enemy in wartime. 

II-A. JUSTICE O’CONNOR, writing for a plurality of this Court, asserts that captured enemy combatants
(other than those suspected of war crimes) have traditionally been detained until the cessation of hostilities and then
released. Ante. That is probably an accurate description of wartime practice with respect to enemy aliens. The
tradition with respect to American citizens, however, has been quite different. Citizens aiding the enemy have been
treated as traitors subject to the criminal process. 

As early as 1350, England’s Statute of Treasons made it a crime to “levy War against our Lord the King in
his Realm, or be adherent to the King’s Enemies in his Realm, giving to them Aid and Comfort, in the Realm, or
elsewhere.” ... Subjects accused of levying war against the King were routinely prosecuted for treason.... The
Founders inherited the understanding that a citizen’s levying war against the Government was to be punished
criminally. The Constitution provides: “Treason against the United States, shall consist only in levying War against
them, or in adhering to their Enemies, giving them Aid and Comfort”; and establishes a heightened proof
requirement (two witnesses) in order to “convic[t]” of that offense. Art. III, §3, cl. 1. 

In more recent times, too, citizens have been charged and tried in Article III courts for acts of war against
the United States, even when their noncitizen co-conspirators were not. For example, two American citizens alleged
to have participated during World War I in a spying conspiracy on behalf of Germany were tried in federal court....

II-B. There are times when military exigency renders resort to the traditional criminal process
impracticable. English law accommodated such exigencies by allowing legislative suspension of the writ of habeas
corpus for brief periods. Blackstone explained: 

“And yet sometimes, when the state is in real danger, even this [i.e., executive detention] may be a
necessary measure. But the happiness of our constitution is, that it is not left to the executive power to
determine when the danger of the state is so great, as to render this measure expedient. For the parliament
only, or legislative power, whenever it sees proper, can authorize the crown, by suspending the habeas
corpus act for a short and limited time, to imprison suspected persons without giving any reason for so
doing. . . . In like manner this experiment ought only to be tried in case of extreme emergency; and in these



2 As I shall discuss presently, the Court purported to limit this language in Ex parte Quirin, 317 U. S. 1, 45
(1942). Whatever Quirin’s effect on Milligan’s precedential value, however, it cannot undermine its value as an
indicator of original meaning. Cf. Reid v. Covert, 354 U. S. 1, 30 (1957) (plurality opinion) (Milligan remains “one
of the great landmarks in this Court’s history”). 
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the nation parts with it[s] liberty for a while, in order to preserve it for ever.” 1 Blackstone 132. 
Where the Executive has not pursued the usual course of charge, committal, and conviction, it has

historically secured the Legislature’s explicit approval of a suspension.... 
Our Federal Constitution contains a provision explicitly permitting suspension, but limiting the situations in

which it may be invoked: “The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases
of Rebellion or Invasion the public Safety may require it.” Art. I, §9, cl. 2. Although this provision does not state that
suspension must be effected by, or authorized by, a legislative act, it has been so understood, consistent with English
practice and the Clause’s placement in Article I. See Ex parte Bollman, 4 Cranch 75 (1807); Ex parte Merryman, 17
F. Cas. 144 (CD Md. 1861) (Taney, C. J., rejecting Lincoln’s unauthorized suspension).... 

The Suspension Clause was by design a safety valve, the Constitution’s only “express provision for
exercise of extraordinary authority because of a crisis,” Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579
(1952) (Jackson, J., concurring). Very early in the Nation’s history, President Jefferson unsuccessfully sought a
suspension of habeas corpus to deal with Aaron Burr’s conspiracy to overthrow the Government.... During the Civil
War, Congress passed its first Act authorizing Executive suspension of the writ of habeas corpus, see Act of Mar. 3,
1863, 12 Stat. 755, to the relief of those many who thought President Lincoln’s unauthorized proclamations of
suspension (e.g., Proclamation No. 1, 13 Stat. 730 (1862)) unconstitutional. Later Presidential proclamations of
suspension relied upon the congressional authorization, e.g., Proclamation No. 7, 13 Stat. 734 (1863). During
Reconstruction, Congress passed the Ku Klux Klan Act, which included a provision authorizing suspension of the
writ, invoked by President Grant in quelling a rebellion in nine South Carolina counties....

III. ...Even if suspension of the writ on the one hand, and committal for criminal charges on the other hand,
have been the only traditional means of dealing with citizens who levied war against their own country, it is
theoretically possible that the Constitution does not require a choice between these alternatives. 

I believe, however, that substantial evidence does refute that possibility. First, the text of the 1679 Habeas
Corpus Act makes clear that indefinite imprisonment on reasonable suspicion is not an available option of treatment
for those accused of aiding the enemy, absent a suspension of the writ. In the United States, this Act was read as
“enforc[ing] the common law,” Ex parte Watkins, 3 Pet. 193 (1830), and shaped the early understanding of the scope
of the writ. As noted above, §7 of the Act specifically addressed those committed for high treason, and provided a
remedy if they were not indicted and tried by the second succeeding court term....

Writings from the founding generation also suggest that, without exception, the only constitutional
alternatives are to charge the crime or suspend the writ....

President Lincoln, when he purported to suspend habeas corpus without congressional authorization during
the Civil War, apparently did not doubt that suspension was required if the prisoner was to be held without criminal
trial. In his famous message to Congress on July 4, 1861, he argued only that he could suspend the writ, not that
even without suspension, his imprisonment of citizens without criminal trial was permitted.

Further evidence comes from this Court’s decision in Ex parte Milligan. There, the Court issued the writ to
an American citizen who had been tried by military commission for offenses that included conspiring to overthrow
the Government, seize munitions, and liberate prisoners of war. The Court rejected in no uncertain terms the
Government’s assertion that military jurisdiction was proper “under the ‘laws and usages of war:’”  

“It can serve no useful purpose to inquire what those laws and usages are, whence they originated, where
found, and on whom they operate; they can never be applied to citizens in states which have upheld the
authority of the government, and where the courts are open and their process unobstructed.” 2  
Milligan is not exactly this case, of course, since the petitioner was threatened with death, not merely

imprisonment. But the reasoning and conclusion of Milligan logically cover the present case. The Government
justifies imprisonment of Hamdi on principles of the law of war and admits that, absent the war, it would have no



3Without bothering to respond to this analysis, the plurality states that Milligan “turned in large part” upon
the defendant’s lack of prisoner-of-war status, and that the Milligan Court explicitly and repeatedly said so. See ante.
Neither is true. To the extent, however, that prisoner-of-war status was relevant in Milligan, it was only because
prisoners of war received different statutory treatment under the conditional suspension then in effect.
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such authority. But if the law of war cannot be applied to citizens where courts are open, then Hamdi’s imprisonment
without criminal trial is no less unlawful than Milligan’s trial by military tribunal. 

Milligan responded to the argument, repeated by the Government in this case, that it is dangerous to leave
suspected traitors at large in time of war: 

“If it was dangerous, in the distracted condition of affairs, to leave Milligan unrestrained of his liberty,
because he ‘conspired against the government, afforded aid and comfort to rebels, and incited the people to
insurrection,’ the law said arrest him, confine him closely, render him powerless to do further mischief; and
then present his case to the grand jury of the district, with proofs of his guilt, and, if indicted, try him
according to the course of the common law. If this had been done, the Constitution would have been
vindicated, the law of 1863 enforced, and the securities for personal liberty preserved and defended.” 
Thus, criminal process was viewed as the primary means—and the only means absent congressional action

suspending the writ—not only to punish traitors, but to incapacitate them. 
The proposition that the Executive lacks indefinite wartime detention authority over citizens is consistent

with the Founders’ general mistrust of military power permanently at the Executive’s disposal. In the Founders’
view, the “blessings of liberty” were threatened by “those military establishments which must gradually poison its
very fountain.” The Federalist No. 45 (J. Madison). No fewer than 10 issues of the Federalist were devoted in whole
or part to allaying fears of oppression from the proposed Constitution’s authorization of standing armies in
peacetime....

IV. The Government argues that our more recent jurisprudence ratifies its indefinite imprisonment of a
citizen within the territorial jurisdiction of federal courts. It places primary reliance upon Ex parte Quirin, 317 U. S.
1 (1942), a World War II case upholding the trial by military commission of eight German saboteurs, one of whom,
Hans Haupt, was a U. S. citizen. The case was not this Court’s finest hour....3

But even if Quirin gave a correct description of Milligan, or made an irrevocable revision of it, Quirin
would still not justify denial of the writ here. In Quirin it was uncontested that the petitioners were members of
enemy forces. They were “admitted enemy invaders,”  and it was “undisputed” that they had landed in the United
States in service of German forces. The specific holding of the Court was only that, “upon the conceded facts,” the
petitioners were “plainly within [the] boundaries” of military jurisdiction.

  
But where those jurisdictional facts are not

conceded—where the petitioner insists that he is not a belligerent—Quirin left the pre-existing law in place: Absent
suspension of the writ, a citizen held where the courts are open is entitled either to criminal trial or to a judicial
decree requiring his release. 

V. It follows from what I have said that Hamdi is entitled to a habeas decree requiring his release unless (1)
criminal proceedings are promptly brought, or (2) Congress has suspended the writ of habeas corpus. A suspension
of the writ could, of course, lay down conditions for continued detention, similar to those that today’s opinion
prescribes under the Due Process Clause. Cf. Act of Mar. 3, 1863, 12 Stat. 755. But there is a world of difference
between the people’s representatives’ determining the need for that suspension (and prescribing the conditions for
it), and this Court’s doing so. 

The plurality finds justification for Hamdi’s imprisonment in the Authorization for Use of Military Force,
115 Stat. 224, which provides: 

That the President is authorized to use all necessary and appropriate force against those nations,
organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that
occurred on September 11, 2001, or harbored such organizations or persons, in order to prevent any future
acts of international terrorism against the United States by such nations, organizations or persons.” §2(a).
This is not remotely a congressional suspension of the writ, and no one claims that it is. Contrary to the

plurality’s view, I do not think this statute even authorizes detention of a citizen with the clarity necessary to satisfy
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the interpretive canon that statutes should be construed so as to avoid grave constitutional concerns.... But even if it
did, I would not permit it to overcome Hamdi’s entitlement to habeas corpus relief. The Suspension Clause of the
Constitution, which carefully circumscribes the conditions under which the writ can be withheld, would be a sham if
it could be evaded by congressional prescription of requirements other than the commonlaw requirement of
committal for criminal prosecution that render the writ, though available, unavailing. If the Suspension Clause does
not guarantee the citizen that he will either be tried or released, unless the conditions for suspending the writ exist
and the grave action of suspending the writ has been taken; if it merely guarantees the citizen that he will not be
detained unless Congress by ordinary legislation says he can be detained; it guarantees him very little indeed. 

It should not be thought, however, that the plurality’s evisceration of the Suspension Clause augments,
principally, the power of Congress. As usual, the major effect of its constitutional improvisation is to increase the
power of the Court. Having found a congressional authorization for detention of citizens where none clearly exists;
and having discarded the categorical procedural protection of the Suspension Clause; the plurality then proceeds,
under the guise of the Due Process Clause, to prescribe what procedural protections it thinks appropriate. It
“weigh[s] the private interest . . . against the Government’s asserted interest,” ante, and—just as though writing a
new Constitution—comes up with an unheard-of system in which the citizen rather than the Government bears the
burden of proof, testimony is by hearsay rather than live witnesses, and the presiding officer may well be a “neutral”
military officer rather than judge and jury. See ante. It claims authority to engage in this sort of “judicious
balancing” from Mathews v. Eldridge, 424 U. S. 319 (1976), a case involving . . . the at issue (and even there they
are questionable), it has no place where the Constitution and the common law already supply an answer.... 

There is a certain harmony of approach in the plurality’s making up for Congress’s failure to invoke the
Suspension Clause and its making up for the Executive’s failure to apply what it says are needed procedures—an
approach that reflects what might be called a Mr. Fix-it Mentality. The plurality seems to view it as its mission to
Make Everything Come Out Right, rather than merely to decree the consequences, as far as individual rights are
concerned, of the other two branches’ actions and omissions. Has the Legislature failed to suspend the writ in the
current dire emergency? Well, we will remedy that failure by prescribing the reasonable conditions that a suspension
should have included. And has the Executive failed to live up to those reasonable conditions? Well, we will
ourselves make that failure good, so that this dangerous fellow (if he is dangerous) need not be set free. The problem
with this approach is not only that it steps out of the courts’ modest and limited role in a democratic society; but that
by repeatedly doing what it thinks the political branches ought to do it encourages their lassitude and saps the vitality
of government by the people. 

VI. Several limitations give my views in this matter a relatively narrow compass. They apply only to
citizens, accused of being enemy combatants, who are detained within the territorial jurisdiction of a federal court.
This is not likely to be a numerous group; currently we know of only two, Hamdi and Jose Padilla. Where the citizen
is captured outside and held outside the United States, the constitutional requirements may be different....

I frankly do not know whether these tools are sufficient to meet the Government’s security needs, including
the need to obtain intelligence through interrogation. It is far beyond my competence, or the Court’s competence, to
determine that. But it is not beyond Congress’s. If the situation demands it, the Executive can ask Congress to
authorize suspension of the writ—which can be made subject to whatever conditions Congress deems appropriate,
including even the procedural novelties invented by the plurality today. To be sure, suspension is limited by the
Constitution to cases of rebellion or invasion. But whether the attacks of September 11, 2001, constitute an
“invasion,” and whether those attacks still justify suspension several years later, are questions for Congress rather
than this Court.

6 
If civil rights are to be curtailed during wartime, it must be done openly and democratically, as the

Constitution requires, rather than by silent erosion through an opinion of this Court.
JUSTICE THOMAS, dissenting. 
The Executive Branch, acting pursuant to the powers vested in the President by the Constitution and with

explicit congressional approval, has determined that Yaser Hamdi is an enemy combatant and should be detained.
This detention falls squarely within the Federal Government’s war powers, and we lack the expertise and capacity to
secondguess that decision. As such, petitioners’ habeas challenge should fail, and there is no reason to remand the
case. The plurality reaches a contrary conclusion by failing adequately to consider basic principles of the
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constitutional structure as it relates to national security and foreign affairs and by using the balancing scheme of
Mathews v. Eldridge, 424 U. S. 319 (1976). I do not think that the Federal Government’s war powers can be
balanced away by this Court. Arguably, Congress could provide for additional procedural protections, but until it
does, we have no right to insist upon them. But even if I were to agree with the general approach the plurality takes,
I could not accept the particulars. The plurality utterly fails to account for the Government’s compelling interests and
for our own institutional inability to weigh competing concerns correctly. I respectfully dissent. 

“It is ‘obvious and unarguable’ that no governmental interest is more compelling than the security of the
Nation.” Haig v. Agee, 453 U. S. 280 (1981).  The national security, after all, is the primary responsibility and
purpose of the Federal Government. See, e.g., The Federalist No. 23 (A. Hamilton) (“The principle purposes to be
answered by Union are these—The common defense of the members—the preservation of the public peace as well
against internal convulsions as external attacks”). But because the Founders understood that they could not foresee
the myriad potential threats to national security that might later arise, they chose to create a Federal Government that
necessarily possesses sufficient power to handle any threat to the security of the Nation. The power to protect the
Nation 

“ought to exist without limitation . . . [b]ecause it is impossible to foresee or define the extent and variety of
national exigencies, or the correspondent extent & variety of the means which may be necessary to satisfy
them. The circumstances that endanger the safety of nations are infinite; and for this reason no
constitutional shackles can wisely be imposed on the power to which the care of it is committed.” Id. 
The Founders intended that the President have primary responsibility—along with the necessary power—to

protect the national security and to conduct the Nation’s foreign relations. They did so principally because the
structural advantages of a unitary Executive are essential in these domains. “Energy in the executive is a leading
character in the definition of good government. It is essential to the protection of the community against foreign
attacks.” The Federalist No. 70 (A. Hamilton). The principle “ingredien[t]” for “energy in the executive” is “unity.”
Id. This is because “[d]ecision, activity, secrecy, and dispatch will generally characterise the proceedings of one
man, in a much more eminent degree, than the proceedings of any greater number.” Ibid. 

These structural advantages are most important in the national-security and foreign-affairs contexts. “Of all
the cares or concerns of government, the direction of war most peculiarly demands those qualities which distinguish
the exercise of power by a single hand.” The Federalist No. 74 (A. Hamilton). Also for these reasons, John Marshall
explained that “[t]he President is the sole organ of the nation in its external relations, and its sole representative with
foreign nations.” 10 Annals of Cong. 613 (1800).  To this end, the Constitution vests in the President “[t]he
executive Power,” Art. II, §1, provides that he “shall be Commander in Chief of the” armed forces, §2, and places in
him the power to recognize foreign governments, §3. 

This Court has long recognized these features and has accordingly held that the President has constitutional
authority to protect the national security and that this authority carries with it broad discretion. 

“If a war be made by invasion of a foreign nation, the President is not only authorized but bound to resist
force by force. He does not initiate the war, but is bound to accept the challenge without waiting for any special
legislative authority. . . . Whether the President in fulfilling his duties, as Commander-in-chief, in suppressing an
insurrection, has met with such armed hostile resistance . . . is a question to be decided by him.” Prize Cases, 2
Black 635 (1863). 

The Court has acknowledged that the President has the authority to “employ [the Nation’s Armed Forces] in
the manner he may deem most effectual to harass and conquer and subdue the enemy.” Fleming v. Page, 9 How. 603
(1850). With respect to foreign affairs as well, the Court has recognized the President’s independent authority and
need to be free from interference. See, e.g., United States v. Curtiss-Wright Export Corp., 299 U. S. 304 (1936)
(explaining that the President “has his confidential sources of information. He has his agents in the form of
diplomatic, consular and other officials. Secrecy in respect of information gathered by them may be highly
necessary, and the premature disclosure of it productive of harmful results”).

Congress, to be sure, has a substantial and essential role in both foreign affairs and national security. But it
is crucial to recognize that judicial interference in these domains destroys the purpose of vesting primary
responsibility in a unitary Executive. I cannot improve on Justice Jackson’s words [in Chicago & Southern Air
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Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103 (1948).
], speaking for the Court: 

“The President, both as Commander-in-Chief and as the Nation’s organ for foreign affairs, has available
intelligence services whose reports are not and ought not to be published to the world. It would be
intolerable that courts, without the relevant information, should review and perhaps nullify actions of the
Executive taken on information properly held secret. Nor can courts sit in camera in order to be taken into
executive confidences. But even if courts could require full disclosure, the very nature of executive
decisions as to foreign policy is political, not judicial. Such decisions are wholly confided by our
Constitution to the political departments of the government, Executive and Legislative. They are delicate,
complex, and involve large elements of prophecy. They are and should be undertaken only by those directly
responsible to the people whose welfare they advance or imperil. They are decisions of a kind for which the
Judiciary has neither aptitude, facilities nor responsibility and which has long been held to belong in the
domain of political power not subject to judicial intrusion or inquiry.” 
Several points, made forcefully by Justice Jackson, are worth emphasizing. First, with respect to certain

decisions relating to national security and foreign affairs, the courts simply lack the relevant information and
expertise to secondguess determinations made by the President based on information properly withheld. Second,
even if the courts could compel the Executive to produce the necessary information, such decisions are simply not
amenable to judicial determination because “[t]hey are delicate, complex, and involve large elements of prophecy.” 
Third, the Court in Chicago & Southern Air Lines and elsewhere has correctly recognized the primacy of the
political branches in the foreign-affairs and national-security contexts. 

For these institutional reasons and because “Congress cannot anticipate and legislate with regard to every
possible action the President may find it necessary to take or every possible situation in which he might act,” it
should come as no surprise that “[s]uch failure of Congress . . . does not, ‘especially . . . in the areas of foreign
policy and national security,’ imply ‘congressional disapproval’ of action taken by the Executive.” Dames & Moore
v. Regan, 453 U. S. 654 (1981). Rather, in these domains, the fact that Congress has provided the President with
broad authorities does not imply—and the Judicial Branch should not infer—that Congress intended to deprive him
of particular powers not specifically enumerated.  As far as the courts are concerned, “the enactment of legislation
closely related to the question of the President’s authority in a particular case which evinces legislative intent to
accord the President broad discretion may be considered to ‘invite’ ‘measures on independent presidential
responsibility.’” Ibid.

Finally, and again for the same reasons, where “the President acts pursuant to an express or implied
authorization from Congress, he exercises not only his powers but also those delegated by Congress[, and i]n such a
case the executive action ‘would be supported by the strongest of presumptions and the widest latitude of judicial
interpretation, and the burden of persuasion would rest heavily upon any who might attack it.’” Dames & Moore. 
That is why the Court has explained, in a case analogous to this one, that “the detention[,] ordered by the President
in the declared exercise of his powers as Commander in Chief of the Army in time of war and of grave public
danger[, is] not to be set aside by the courts without the clear conviction that [it is] in conflict with the Constitution
or laws of Congress constitutionally enacted.”...

***
In Rasul v. Bush, 542 U.S. __ (2004), the Court held that foreign nationals captured in Afghanistan and held

at Guantanamo had access to habeas corpus petitions in federal court, but did not go into detail as to what kind of
procedures would be required.

Volume 2, Chapter 10: Freedom of Speech and Press
Part III: The 1st Amendment  and Limits on Political Campaigns
I.  Contributions, Expenditures, Issue Ads, and Public Finance

Page 1457.  Insert before Part II.

McConnell v. Federal Election Commission
540 U.S. 93 (2003)

[ Stevens and O'Connor, JJ., delivered the opinion of the Court with respect to BCRA Titles I and II, in
which Souter, Ginsburg, and Breyer, JJ., joined. Rehnquist, C. J., delivered the opinion of the Court with respect to
BCRA Titles III and IV, in which O'Connor, Scalia, Kennedy, and Souter, JJ., joined, in which Stevens, Ginsburg,
and Breyer, JJ., joined except with respect to BCRA § 305, and in which Thomas, J., joined with respect to BCRA
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§§ 304, 305, 307, 316, 319, and 403(b). Breyer, J., delivered the opinion of the Court with respect to BCRA Title V,
in which Stevens, O'Connor, Souter, and Ginsburg, JJ., joined. Scalia, J., filed an opinion concurring with respect to
BCRA Titles III and IV, dissenting with respect to BCRA Titles I and V, and concurring in the judgment in part and
dissenting in part with respect to BCRA Title II. Thomas, J., filed an opinion concurring with respect to BCRA
Titles III and IV, except for BCRA §§ 311 and 318, concurring in the result with respect to BCRA § 318, concurring
in the judgment in part and dissenting in part with respect to BCRA Title II, and dissenting with respect to BCRA
Titles I, V, and § 311, in which opinion Scalia, J., joined as to Parts I, II-A, and II-B. Kennedy, J., filed an opinion
concurring in the judgment in part and dissenting in part with respect to BCRA Titles I and II, in which Rehnquist,
C. J., joined, in which Scalia, J., joined except to the extent the opinion upholds new FECA § 323(e) and BCRA §
202, and in which Thomas, J., joined with respect to BCRA § 213. Rehnquist, C. J., filed an opinion dissenting with
respect to BCRA Titles I and V, in which Scalia and Kennedy, JJ., joined. Stevens, J., filed an opinion dissenting
with respect to BCRA § 305, in which Ginsburg and Breyer, JJ., joined.]

[Multiple actions, challenging constitutionality of Bipartisan Campaign Reform Act of 2002. . . .]

Justice Stevens and Justice O'Connor delivered the opinion of the Court with respect to BCRA Titles
I and II. Justice Souter, Justice Ginsburg, and Justice Breyer join this opinion in its entirety.

 [In Buckley v. Valeo (1976),] [w]e  treated the limitations on candidate and individual expenditures as
direct restraints on speech, but we observed that the contribution limitations, in contrast, imposed only "a marginal
restriction upon the contributor's ability to engage in free communication." 

We upheld all of the disclosure and reporting requirements in the Act that were challenged on appeal to this
Court after finding that they vindicated three important interests: providing the electorate with relevant information
about the candidates and their supporters; deterring actual corruption and discouraging the use of money for
improper purposes; and facilitating enforcement of the prohibitions in the Act. In order to avoid an overbreadth
problem, however, we placed the same narrowing construction on the term "expenditure" in the disclosure context
that we had adopted in the context of the expenditure limitations. Thus, we construed the reporting requirement for
persons making expenditures of more than $100 in a year "to reach only funds used for communications that
expressly advocate the election or defeat of a clearly identified candidate."  

Three important developments in the years after our decision in Buckley persuaded Congress that further
legislation was necessary to regulate the role that corporations, unions, and wealthy contributors play in the electoral
process. As a preface to our discussion of the specific provisions of BCRA, we comment briefly on the increased
importance of "soft money," the proliferation of "issue ads," and the disturbing findings of a Senate investigation
into campaign practices related to the 1996 federal elections.

Soft Money
 [P]rior to the enactment of BCRA, federal law permitted corporations and unions, as well as individuals

who had already made the maximum permissible contributions to federal candidates, to contribute "nonfederal
money"--also known as "soft money"--to political parties for activities intended to influence state or local elections.

As the permissible uses of soft money expanded, the amount of soft money raised and spent by the national
political parties increased exponentially. 

Many contributions of soft money were dramatically larger than the contributions of hard money permitted
by FECA.  . . . Moreover, the largest corporate donors often made substantial contributions to both parties.  Such
practices corroborate evidence indicating that many corporate contributions were motivated by a desire for access to
candidates and a fear of being placed at a disadvantage in the legislative process relative to other contributors, rather
than by ideological support for the candidates and parties. 

 Not only were such soft-money contributions often designed to gain access to federal candidates, but they
were in many cases solicited by the candidates themselves. Candidates often directed potential donors to party
committees and tax-exempt organizations that could legally accept soft money. . . 

The solicitation, transfer, and use of soft money thus enabled parties and candidates to circumvent FECA's
limitations on the source and amount of contributions in connection with federal elections.

Issue Advertising
In Buckley we construed FECA's disclosure and reporting requirements, as well as its expenditure

limitations, "to reach only funds used for communications that expressly advocate the election or defeat of a clearly
identified candidate." As a result of that strict reading of the statute, the use or omission of "magic words" such as
"Elect John Smith" or "Vote Against Jane Doe" marked a bright statutory line separating "express advocacy" from
"issue advocacy." . . . The political parties . . . could not use soft money to sponsor ads that used any magic words,
and corporations and unions could not fund such ads out of their general treasuries. So-called issue ads, on the other
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hand, not only could be financed with soft money, but could be aired without disclosing the identity of, or any other
information about, their sponsors.

While the distinction between "issue" and express advocacy seemed neat in theory, the two categories of
advertisements proved functionally identical in important respects. Both were used to advocate the election or defeat
of clearly identified federal candidates, even though the so-called issue ads eschewed the use of magic words. . .
Indeed, campaign professionals testified that the most effective campaign ads . . ., should, and did, avoid the use of
the magic words. Moreover, the conclusion that such ads were specifically intended to affect election results was
confirmed by the fact that almost all of them aired in the 60 days immediately preceding a federal election. 
Corporations and unions spent hundreds of millions of dollars of their general funds to pay for these ads, and those
expenditures, like soft-money donations to the political parties, were unregulated under FECA. Indeed, the ads were
attractive to organizations and candidates precisely because they were beyond FECA's reach, enabling candidates
and their parties to work closely with friendly interest groups to sponsor so- called issue ads when the candidates
themselves were running out of money. 

While the public may not have been fully informed about the sponsorship of so-called issue ads, the record
indicates that candidates and officeholders often were. . . . As with soft-money contributions, political parties and
candidates used the availability of so-called issue ads to circumvent FECA's limitations, asking donors who
contributed their permitted quota of hard money to give money to nonprofit corporations to spend on "issue"
advocacy. 

Senate Committee Investigation
In 1998 the Senate Committee on Governmental Affairs issued a six- volume report summarizing the results

of an extensive investigation into the campaign practices in the 1996 federal elections. The report gave particular
attention to the effect of soft money on the American political system, including elected officials' practice of granting
special access in return for political contributions.

The report was critical of both parties' methods of raising soft money, as well as their use of those funds. It
concluded that both parties promised and provided special access to candidates and senior Government officials in
exchange for large soft-money contributions. . . . 

In 1996 both parties began to use large amounts of soft money to pay for issue advertising designed to
influence federal elections. The Committee found such ads highly problematic for two reasons. Since they
accomplished the same purposes as express advocacy (which could lawfully be funded only with hard money), the
ads enabled unions, corporations, and wealthy contributors to circumvent . . . [the] FECA. . . .  Moreover, though
ostensibly independent of the candidates, the ads were often actually coordinated with, and controlled by, the
campaigns. The ads thus provided a means for evading FECA's candidate contribution limits.

The report also emphasized the role of state and local parties. [N]ational parties often made substantial
transfers of soft money to "state and local political parties for 'generic voter activities' that in fact ultimately
benefit[ed] federal candidates because the funds for all practical purposes remain[ed] under the control of the
national committees." The report concluded that "[t]he use of such soft money thus allow[ed] more corporate, union
treasury, and large contributions from wealthy individuals into the system." 

II . . . .  BCRA's central provisions are designed to address Congress' concerns about the increasing use of
soft money and issue advertising to influence federal elections. Title I regulates the use of soft money by political
parties, officeholders, and candidates. Title II primarily prohibits corporations and labor unions from using general
treasury funds for communications that are intended to, or have the effect of, influencing the outcome of federal
elections.

III.  Title I is Congress' effort to plug the soft-money loophole. The cornerstone of Title I is new FECA §
323(a), which prohibits national party committees and their agents from soliciting, receiving, directing, or spending
any soft money. . . .

The remaining provisions of new FECA § 323 largely reinforce the restrictions in § 323(a). [Section]
323(b) prevents the wholesale shift of soft-money influence from national to state party committees by prohibiting
state and local party committees from using such funds for activities that affect federal elections. . . . [Section]
323(d) . . . . prohibit[es] political parties from soliciting and donating funds to tax-exempt organizations that engage
in electioneering activities. . . . [Section] 323(e) restricts federal candidates and officeholders from receiving,
spending, or soliciting soft money in connection with federal elections and limits their ability to do so in connection
with state and local elections.. Finally, new FECA § 323(f) prevents circumvention of the restrictions on national,
state, and local party committees by prohibiting state and local candidates from raising and spending soft money to
fund advertisements and other public communications that promote or attack federal candidatesY

Plaintiffs mount a facial First Amendment challenge to new FECA § 323. . . . 
A   In Buckley and subsequent cases, we have subjected restrictions on campaign expenditures to closer
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scrutiny than limits on campaign contributions.  . . . In these cases we have recognized that contribution limits,
unlike limits on expenditures, "entai[l] only a marginal restriction upon the contributor's ability to engage in free
communication.". . . 

We have recognized that contribution limits may bear "more heavily on the associational right than on
freedom to speak," since contributions serve "to affiliate a person with a candidate" and "enabl[e] like-minded
persons to pool their resources," . . . The "overall effect" of dollar limits on contributions is "merely to require
candidates and political committees to raise funds from a greater number of persons." Thus, a contribution limit
involving even "'significant interference'" with associational rights is nevertheless valid if it satisfies the "lesser
demand" of being "'closely drawn'" to match a "'sufficiently important interest.'"  

Our treatment of contribution restrictions reflects more than the limited burdens they impose on First
Amendment freedoms. It also reflects the importance of the interests that underlie contribution limits interests in
preventing "both the actual corruption threatened by large financial contributions and the eroding of public
confidence in the electoral process through the appearance of corruption." We have said that these interests directly
implicate "'the integrity of our electoral process, and, not less, the responsibility of the individual citizen for the
successful functioning of that process.'" Because the electoral process is the very "means through which a free
society democratically translates political speech into concrete governmental action," contribution limits, like other
measures aimed at protecting the integrity of the process, tangibly benefit public participation in political debate. For
that reason, when reviewing Congress' decision to enact contribution limits, "there is no place for a strong
presumption against constitutionality, of the sort often thought to accompany the words 'strict scrutiny.'"  The less
rigorous standard of review we have applied to contribution limits (Buckley's "closely drawn" scrutiny) shows proper
deference to Congress' ability to weigh competing constitutional interests in an  area in which it enjoys particular
expertise. It also provides Congress with sufficient room to anticipate and respond to concerns about circumvention
of regulations designed to protect the integrity of the political process.

Like the contribution limits we upheld in Buckley, § 323's restrictions have only a marginal impact on the
ability of contributors, candidates, officeholders, and parties to engage in effective political speech. [It] . . .  does
little more than regulate the ability of wealthy individuals, corporations, and unions to contribute large sums of
money to influence federal elections, federal candidates, and federal officeholders.

Plaintiffs contend that we must apply strict scrutiny to § 323 because many of its provisions restrict not only
contributions but also the spending and solicitation of funds raised outside of FECA's contribution limits. But for
purposes of determining the level of scrutiny, it is irrelevant that Congress chose in § 323 to regulate contributions
on the demand rather than the supply side. . . . The relevant inquiry is whether the mechanism adopted to implement
the contribution limit, or to prevent circumvention of that limit, burdens speech in a way that a direct restriction on
the contribution itself would not. That is not the case here.

For example, while § 323(a) prohibits national parties from receiving or spending nonfederal money, and §
323(b) prohibits state party committees from spending nonfederal money on federal election activities, neither
provision in any way limits the total amount of money parties can spend.. Rather, they simply limit the source and
individual amount of donations. That they do so by prohibiting the spending of soft money does not render them
expenditure limitations. 

Section 323 thus shows "due regard for the reality that solicitation is characteristically intertwined with
informative and perhaps persuasive speech seeking support for particular causes or for particular views." . The fact
that party committees and federal candidates and officeholders must now ask only for limited dollar amounts or
request that a corporation or union contribute money through its PAC in no way alters or impairs the political
message "intertwined" with the solicitation.  [R]ather than chill such solicitations . . . the restriction here tends to
increase the dissemination of information by forcing parties, candidates, and officeholders to solicit from a wider
array of potential donors. As with direct limits on contributions, therefore, § 323's spending and solicitation
restrictions have only a marginal impact on political speech. 

Finally, plaintiffs contend that the type of associational burdens that § 323 imposes are fundamentally
different from the burdens that accompanied Buckley's contribution limits, and merit the type of strict scrutiny we
have applied to attempts to regulate the internal processes of political parties.  [But] . . .  plaintiffs greatly exaggerate
the effect of § 323, contending that it precludes any collaboration among national, state, and local committees of the
same party in fundraising and electioneering activities. We do not read the provisions in that way. . . . Section 323
merely subjects a greater percentage of contributions to parties and candidates to FECA's source and amount
limitations. Buckley has already acknowledged that such limitations "leave the contributor free to become a member
of any political association and to assist personally in the association's efforts on behalf of candidates." The modest
impact that § 323 has on the ability of committees within a party to associate with each other does not independently
occasion strict scrutiny. None of this is to suggest that the alleged associational burdens imposed on parties by § 323
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have no place in the First Amendment analysis; it is only that we account for them in the application, rather than the
choice, of the appropriate level of scrutiny.

With these principles in mind, we apply the less rigorous scrutiny applicable to contribution limits to
evaluate the constitutionality of new FECA § 323. Because the five challenged provisions of § 323 implicate
different First Amendment concerns, we discuss them separately. We are mindful, however, that Congress enacted §
323 as an integrated whole to vindicate the Government's important interest in preventing corruption and the
appearance of corruption.

New FECA § 323(a)'s Restrictions on National Party Committees
The main goal of § 323(a) is modest . . .  it simply effects a return to the scheme that was approved in

Buckley and that was subverted by the creation of the FEC's allocation regime . . . . Under that allocation regime,
national parties were able to use vast amounts of soft money in their efforts to elect federal candidates.
Consequently, as long as they directed the money to the political parties, donors could contribute large amounts of
soft money for use in activities designed to influence federal elections. New § 323(a) is designed to put a stop to that
practice.

1. Governmental Interests Underlying New FECA § 323(a)
The Government defends § 323(a)'s ban on national parties' involvement with soft money as necessary to

prevent the actual and apparent corruption of federal candidates and officeholders. Our cases have made clear that
the prevention of corruption or its appearance constitutes a sufficiently important interest to justify political
contribution limits. We have not limited that interest to the elimination of cash-for-votes exchanges. [W]e [have]
recognized a concern not confined to bribery of public officials, but extending to the broader threat from politicians
too compliant with the wishes of large contributors." 

Of "almost equal" importance has been the Government's interest in combating the appearance or
perception of corruption engendered by large campaign contributions.  Take away Congress' authority to regulate the
appearance of undue influence and "the cynical assumption that large donors call the tune could jeopardize the
willingness of voters to take part in democratic governance."  And because the First Amendment does not require
Congress to ignore the fact that "candidates, donors, and parties test the limits of the current law," these interests
have been sufficient to justify . . .contribution limits themselves [and] laws preventing the circumvention of such
limits . . . . 

The question for present purposes is whether large soft-money contributions to national party committees
have a corrupting influence or give rise to the appearance of corruption. Both common sense and the ample record in
these cases confirm Congress' belief that they do.  

The evidence in the record shows that candidates and donors alike have in fact exploited the soft-money
loophole. . . . Even when not participating directly in the fundraising, federal officeholders were well aware of the
identities of the donors: National party committees would distribute lists of potential or actual donors, or donors
themselves would report their generosity to officeholders. 

For their part, lobbyists, CEOs, and wealthy individuals alike all have candidly admitted donating
substantial sums of soft money to national committees not on ideological grounds, but for the express purpose of
securing influence over federal officials.

Plaintiffs argue that without concrete evidence of an instance in which a federal officeholder has actually
switched a vote (or, presumably, evidence of a specific instance where the public believes a vote was switched),
Congress has not shown that there exists real or apparent corruption. But the record is to the contrary. The evidence
connects soft money to manipulations of the legislative calendar, leading to Congress' failure to enact, among other
things, generic drug legislation, tort reform, and tobacco legislation. . . . . To claim that such actions do not change
legislative outcomes surely misunderstands the legislative process.

More importantly, plaintiffs conceive of corruption too narrowly. Our cases have firmly established that
Congress' legitimate interest extends beyond preventing simple cash-for-votes corruption to curbing "undue
influence on an officeholder's judgment, and the appearance of such influence."  Many of the "deeply disturbing
examples" of corruption cited by this Court in to justify FECA's contribution limits were not episodes of vote
buying, but evidence that various corporate interests had given substantial donations to gain access to high-level
government officials. . . . .  Even if that access did not secure actual influence, it certainly gave the "appearance of
such influence." 

Despite this evidence and the close ties that candidates and officeholders have with their parties, Justice
Kennedy would limit Congress' regulatory interest only to the prevention of the actual or apparent quid pro quo
corruption "inherent in" contributions made directly to, contributions made at the express behest of, and expenditures
made in coordination with, a federal officeholder or candidate. Regulation of any other donation or expenditure--
regardless of its size, the recipient's relationship to the candidate or officeholder, its potential impact on a candidate's
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election, its value to the candidate, or its unabashed and explicit intent to purchase influence--would, according to
Justice Kennedy, simply be out of bounds. This crabbed view of corruption, and particularly of the appearance of
corruption, ignores precedent, common sense, and the realities of political fundraising exposed by the record in this
litigation.  

Justice Kennedy’s interpretation of the First Amendment would render Congress powerless to address more
subtle but equally dispiriting forms of corruption. Just as troubling to a functioning democracy as classic quid pro
quo corruption is the danger that officeholders will decide issues not on the merits or the desires of their
constituencies, but according to the wishes of those who have made large financial contributions valued by the
officeholder. Even if it occurs only occasionally, the potential for such undue influence is manifest. And unlike
straight cash-for-votes transactions, such corruption is neither easily detected nor practical to criminalize. The best
means of prevention is to identify and to remove the temptation.  [S]oft-money contributions to political parties carry
with them just such temptation.

Justice Kennedy likewise takes too narrow a view of the appearance of corruption. He asserts that only
those transactions with "inherent corruption potential," which he again limits to contributions directly to candidates,
justify the inference "that regulating the conduct will stem the appearance of real corruption."  In our view, however,
Congress is not required to ignore historical evidence regarding a particular practice or to view conduct in isolation
from its context. To be sure, mere political favoritism or opportunity for influence alone is insufficient to justify
regulation.  As the record demonstrates, it is the manner in which parties have sold access to federal candidates and
officeholders that has given rise to the appearance of undue influence. Implicit (and, as the record shows, sometimes
explicit) in the sale of access is the suggestion that money buys influence. It is no surprise then that purchasers of
such access unabashedly admit that they are seeking to purchase just such influence. It was not unwarranted for
Congress to conclude that the selling of access gives rise to the appearance of corruption.

In sum, there is substantial evidence to support Congress' determination that large soft-money contributions
to national political parties give rise to corruption and the appearance of corruption.

2. New FECA § 323(a)'s Restriction on Spending and Receiving Soft Money
Plaintiffs and The Chief Justice contend that § 323(a) is impermissibly overbroad because it subjects all

funds raised and spent by national parties to FECA's hard-money source and amount limits, including, for example,
funds spent on purely state and local elections in which  no federal office is at stake. . . . As the record demonstrates,
it is the close relationship between federal officeholders and the national parties, as well as the means by which
parties have traded on that relationship, that have made all large soft-money contributions to national parties suspect.

Given this close connection and alignment of interests, large soft- money contributions to national parties
are likely to create actual or apparent indebtedness on the part of federal officeholders, regardless of how those funds
are ultimately used.

 This close affiliation has also placed national parties in a position to sell access to federal officeholders in
exchange for soft-money contributions that the party can then use for its own purposes. . . . The Government's strong
interests in preventing corruption, and in particular the appearance of corruption, are thus sufficient to justify
subjecting all donations to national parties to the source, amount, and disclosure limitations of FECA. 

3. New FECA § 323(a)'s Restriction on Soliciting or Directing Soft Money
Plaintiffs also contend that § 323(a)'s prohibition on national parties' soliciting or directing soft-money

contributions is substantially overbroad. The reach of the solicitation prohibition, however, is limited. It bars only
solicitations of soft money by national party committees and by party officers in their official capacities. 

This limited restriction on solicitation follows sensibly from the prohibition on national committees'
receiving soft money. The same observations that led us to approve the latter compel us to reach the same conclusion
regarding the former. . . . 

4. New FECA § 323(a)'s Application to Minor Parties
 [P]laintiffs contend that § 323(a) is substantially overbroad and must be stricken on its face because it
impermissibly infringes the speech and associational rights of minor parties such as the Libertarian National
Committee, which, owing to their slim prospects for electoral success and the fact that they receive few large soft-
money contributions from corporate sources, pose no threat of corruption comparable to that posed by the RNC and
DNC. In Buckley, we rejected a similar argument. . . We have thus recognized that the relevance of the interest in
avoiding actual or apparent corruption is not a function of the number of legislators a given party manages to elect.  .
. . 

We add that nothing in § 323(a) prevents individuals from pooling resources to start a new national party. 
Only when an organization has gained official status, which carries with it significant benefits for its members, will
the proscriptions of § 323(a) apply. Even then, a nascent or struggling minor party can bring an as-applied challenge
if § 323(a) prevents it from "amassing the resources necessary for effective advocacy." 
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 5. New FECA § 323(a)'s Associational Burdens
 Finally, plaintiffs assert that § 323(a) is unconstitutional because it impermissibly interferes with the ability
of national committees to associate with state and local committees. . . . The political parties assert that § 323(a)
outlaws any participation in Victory Plans by RNC officers, including merely sitting down at a table and engaging in
collective decisionmaking about how soft money will be solicited, received, and spent. Such associational burdens,
they argue, are too great for the First Amendment to bear.

We are not persuaded by this argument because it hinges on an unnaturally broad reading of the terms
"spend," "receive," "direct," and "solicit.". Nothing on the face of § 323(a) prohibits national party officers, whether
acting in their official or individual capacities, from sitting down with state and local party committees or candidates
to plan and advise how to raise and spend soft money. As long as the national party officer does not personally
spend, receive, direct, or solicit soft money, § 323(a) permits a wide range of joint planning and electioneering
activity.  . . .

Given the straightforward meaning of this provision, Justice Kennedy is incorrect that "[a] national party's
mere involvement in the strategic planning of fundraising for a state ballot initiative" or its assistance in developing a
state party's Levin-money fundraising efforts risks a finding that the officers are in " 'indirect control' " of the state
party and subject to criminal penalties. Moreover, § 323(a) leaves national party committee officers entirely free to
participate, in their official capacities, with state and local parties and candidates in soliciting and spending hard
money; party officials may also solicit soft money in their unofficial capacities.

Accordingly, we reject the plaintiffs' First Amendment challenge to new FECA § 323(a).
New FECA § 323(b)'s Restrictions on State and Local Party Committees

 . . . Congress recognized that . . . BCRA's restrictions on national committee activity would rapidly become
ineffective if state and local committees remained available as a conduit for soft-money donations. Section 323(b) is
designed to foreclose wholesale evasion of § 323(a)'s anticorruption measures by sharply curbing state committees'
ability to use large soft-money contributions to influence federal elections. The core of § 323(b) is a straightforward
contribution regulation: It prevents donors from contributing nonfederal funds to state and local party committees to
help finance "Federal election activity." The term "Federal election activity" encompasses four distinct categories of
electioneering: (1) voter registration activity during the 120 days preceding a regularly scheduled federal election;
(2) voter identification, get-out-the- vote (GOTV), and generic campaign activity  that is "conducted in connection
with an election in which a candidate for Federal office appears on the ballot"; (3) any "public communication"  that
"refers to a clearly identified candidate for Federal office" and "promotes," "supports," "attacks," or "opposes" a
candidate for that office; and (4) the services provided by a state committee employee who dedicates more than 25%
of his or her time to "activities in connection with a Federal election.". . . . All activities that fall within the statutory
definition must be funded with hard money.

Section 323(b)(2), the so-called Levin Amendment, carves out an exception to this general rule.  [T]he
Levin Amendment allows state and local party committees to pay for certain types of federal election activity with
an allocated ratio of hard money and "Levin funds"--that is, funds raised within an annual limit of $10,000 per
person.

The scope of the Levin Amendment is limited . . . .  First, state and local parties can use Levin money to
fund only activities that fall within categories (1) and (2) of the statute's definition of federal election activity . . . . 

Second, both the Levin funds and the allocated portion of hard money used to pay for such activities must
be raised entirely by the state or local committee that spends them.  . . . Furthermore, national committees, federal
candidates, and federal officeholders generally may not solicit Levin funds on behalf of state committees, and state
committees may not team up to raise Levin funds. They can, however, jointly raise the hard money used to make
Levin expenditures.

1. Governmental Interests Underlying New FECA § 323(b)
We begin by noting that, in addressing the problem of soft-money contributions to state committees,

Congress both drew a conclusion  . . .  based on the evidence before it, was that the corrupting influence of soft
money does not insinuate itself into the political process solely through national party committees. Rather, state
committees function as an alternate avenue for precisely the same corrupting forces. 

* * * 
 [Section] 323(b) is narrowly focused on regulating contributions that pose the greatest risk of this kind of

corruption: those contributions to state and local parties that can be used to benefit federal candidates directly.
Further, these regulations all are reasonably tailored, with various temporal and substantive limitations designed to
focus the regulations on the important anti-corruption interests to be served. We conclude that § 323(b) is a closely-
drawn means of countering both corruption and the appearance of corruption.

Because voter registration, voter identification, GOTV, and generic campaign activity all confer substantial
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benefits on federal candidates, the funding of such activities creates a significant risk of actual and apparent
corruption. Section 323(b) is a reasonable response to that risk. Its contribution limitations are focused on the subset
of voter registration activity that is most likely to affect the election prospects of federal candidates: activity that
occurs within 120 days before a federal election. And if the voter registration drive does not specifically mention a
federal candidate, state committees can take advantage of the Levin Amendment's higher contribution limits and
relaxed source restrictions. Similarly, the contribution limits . . . target only those voter identification, GOTV, and
generic campaign efforts that occur "in connection with an election in which a candidate for a Federal office appears
on the ballot.". Appropriately, in implementing this subsection, the FEC has categorically excluded all activity that
takes place during the run-up to elections when no federal office is at stake. Furthermore, state committees can take
advantage of the Levin Amendment's higher contribution limits to fund . . . activities that do not specifically mention
a federal candidate.  The prohibition on the use of soft money in connection with these activities is therefore closely
drawn to meet the sufficiently important governmental interests of avoiding corruption and its appearance.

 "Public communications" that promote or attack a candidate for federal office--the third category of
"Federal election activity," § 301(20)(A)(iii)-- also undoubtedly have a dramatic effect on federal elections. Such ads
were a prime motivating force behind BCRA's passage. . . . .  [A]ny public communication that promotes or attacks a
clearly identified federal candidate directly affects the election in which he is participating. The record on this score
could scarcely be more abundant. Given the overwhelming tendency of public communications . . . to benefit
directly federal candidates, we hold that application of § 323(b)'s contribution caps to such communications is also
closely drawn to the anticorruption interest it is intended to address. 

b. Associational Burdens Imposed by the Levin Amendment
 Plaintiffs also contend that § 323(b) is unconstitutional because the Levin Amendment unjustifiably

burdens association among party committees by forbidding transfers of Levin funds among state parties, transfers of
hard money to fund the allocable federal portion of Levin expenditures, and joint fundraising of Levin funds by state
parties. We recognize, as we have in the past, the importance of preserving the associational freedom of parties. But
not every minor restriction on parties' otherwise unrestrained ability to associate is of constitutional dimension. 

 [W]e note that state and local parties can avoid these associational burdens altogether by forgoing the
Levin Amendment option and electing to pay for federal election activities entirely with hard money. But in any
event, the restrictions on the use, transfer, and raising of Levin funds are justifiable anticircumvention measures. . . .
Given the delicate and interconnected regulatory scheme at issue here, any associational burdens imposed by the
Levin Amendment restrictions are far outweighed by the need to prevent circumvention of the entire scheme.

* * *
1. New FECA § 323(d)'s Regulation of Solicitations
The Government defends § 323(d)'s ban on solicitations to tax-exempt organizations engaged in political

activity as preventing circumvention of Title I's limits on contributions of soft money to national, state, and local
party committees. That justification is entirely reasonable. The history of Congress' efforts at campaign finance
reform well demonstrates that "candidates, donors, and parties test the limits of the current law."

. . . Congress' concerns about circumvention are not merely hypothetical. . . . [since] national, state, and
local parties already solicit unregulated soft-money donations to tax-exempt organizations for the purpose of
supporting federal electioneering activity. . . . Given BCRA's tighter restrictions on the raising and spending of soft
money, the incentives for parties to exploit such organizations will only increase.

Section 323(d)'s solicitation restriction is closely drawn to prevent political parties from using tax-exempt
organizations as soft-money surrogates. Though phrased as an absolute prohibition, the restriction does nothing more
than subject contributions solicited by parties to FECA's regulatory regime, leaving open substantial opportunities
for solicitation and other expressive activity in support of these organizations.  . . .

* * *
2. New FECA § 323(d)'s Regulation of Donations
Section 323(d) also prohibits national, state, and local party committees from making or directing "any

donatio[n]" to qualifying § 501(c) or § 527 organizations. The Government again defends the restriction as an
anticircumvention measure. We agree insofar as it prohibits the donation of soft money. Absent such a restriction,
state and local party committees could . . . rais[e] large sums of soft money to launder through tax-exempt
organizations engaging in federal election activities.  . . . 

The prohibition does raise overbreadth concerns if read to restrict donations from a party's federal account. .
. . Parties have many valid reasons for giving to tax-exempt organizations . . . . A complete ban on donations
prevents parties from making even the "general expression of support" that a contribution represents. At the same
time, prohibiting parties from donating funds already raised in compliance with FECA does little to further Congress'
goal of preventing corruption or the appearance of corruption. . . . 
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The Government asserts that the restriction is necessary to prevent parties from leveraging their hard money
to gain control over a tax-exempt group's soft money. Even if we accepted that rationale, it would at most justify a
dollar limit, not a flat ban. Moreover, any legitimate concerns over capture are diminished by the fact that the
restrictions set forth in §§ 323(a) and (b) apply not only to party committees, but to entities under their control.   

These observations do not, however, require us to sustain plaintiffs' facial challenge to § 323(d)'s donation
restriction. "When the validity of an act of the Congress is drawn in question, and ... a serious doubt of
constitutionality is raised, it is a cardinal principle that this Court will first ascertain whether a construction of the
statute is fairly possible by which the question may be avoided." Crowell v. Benson (1932).  Given our obligation to
avoid constitutional problems, we narrowly construe § 323(d)'s ban to apply only to donations of funds not raised in
compliance with FECA. . . . We have found no evidence that Congress was concerned about, much less that it
intended to prohibit, donations of money already fully regulated by  FECA. . . . [P]olitical parties remain free to
make or direct donations of money to any tax-exempt organization that has otherwise been raised in compliance with
FECA.

New FECA § 323(e)'s Restrictions on Federal Candidates and Officeholders
New FECA § 323(e) regulates the raising and soliciting of soft money by federal candidates and

officeholders. It prohibits federal candidates and officeholders from “solicit[ing], receiv[ing], direct[ing],
transfer[ing], or spend[ing]”  any soft money in connection with federal elections.. It also limits the ability of federal
candidates and officeholders to solicit, receive, direct, transfer, or spend soft money in connection with state and
local elections. 

Section 323(e)'s general prohibition on solicitations admits of a number of exceptions.... 
No party seriously questions the constitutionality of § 323(e)'s general ban on donations of soft money

made directly to federal candidates and officeholders, their agents, or entities established or controlled by them.
Even on the narrowest reading of Buckley, a regulation restricting donations to a federal candidate, regardless of the
ends to which those funds are ultimately put, qualifies as a contribution limit subject to less rigorous scrutiny. Such
donations have only marginal speech and associational value, but at the same time pose a substantial threat of
corruption. By severing the most direct link between the soft-money donor and the federal candidate, § 323(e)'s ban
on donations of soft money is closely drawn to prevent the corruption or the appearance of corruption of federal
candidates and officeholders.

Section 323(e)'s restrictions on solicitations are justified as valid anticircumvention measures. Large soft-
money donations at a candidate's or officeholder's behest give rise to all of the same corruption concerns posed by
contributions made directly to the candidate or officeholder.  . . . 

Section 323(e) addresses these concerns while accommodating the individual speech and associational
rights of federal candidates and officeholders. Rather than place an outright ban on solicitations to tax-exempt
organizations, § 323(e)(4) permits limited solicitations of soft money. This allowance accommodates individuals
who have long served as active members of nonprofit organizations in both their official and individual capacities.
Similarly, §§ 323(e)(1)(B) and 323(e)(3) preserve the traditional fundraising role of federal officeholders by
providing limited opportunities for federal candidates and officeholders to associate with their state and local
colleagues through joint fundraising activities. Given these many exceptions, as well as the substantial threat of
corruption or its appearance posed by donations to or at the behest of federal candidates and officeholders, § 323(e)
is clearly constitutional. We accordingly uphold § 323(e) against plaintiffs' First Amendment challenge.

New FECA § 323(f)'s Restrictions on State Candidates and Officeholders
Section 323(f) generally prohibits candidates for state or local office, or state or local officeholders, from

spending soft money to fund "public communications" . . . i.e., a communication that "refers to a clearly identified
candidate for Federal office ... and that promotes or supports a candidate for that office, or attacks or opposes a
candidate for that office." Exempted from this restriction are communications made in connection with an election
for state or local office which refer only to the state or local candidate or officeholder making the expenditure or to
any other candidate for the same state or local office.

Section 323(f) places no cap on the amount of money that state or local candidates can spend on any
activity.   . . . [B]y regulating only contributions used to fund "public communications," § 323(f) focuses narrowly on
those soft-money donations with the greatest potential to corrupt or give rise to the appearance of corruption of
federal candidates and officeholders.

Plaintiffs [argue] . . .  that soft-money contributions to state and local candidates for "public
communications" do not corrupt or appear to corrupt federal candidates, ignores both the record in this litigation and
Congress' strong interest in preventing circumvention of otherwise valid contribution limits. The proliferation of
sham issue ads has driven the soft-money explosion.   . . . . We will not upset Congress' eminently reasonable
prediction that, with . . . other avenues no longer available, state and local candidates and officeholders will become
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the next conduits for the soft-money funding of sham issue advertising. We therefore uphold § 323(f) against
plaintiffs' First Amendment challenge. 

IV.  Title II of BCRA, entitled "Noncandidate Campaign Expenditures," is divided into two subtitles:
"Electioneering Communications" and "Independent and Coordinated Expenditures." 

BCRA § 201's Definition of "Electioneering Communication"
The first section of Title II, § 201. . . coins a new term, "electioneering communication," to replace the

narrowing construction of FECA's disclosure provisions adopted by this Court in Buckley. [T]hat construction
limited the. . . disclosure requirement to communications expressly advocating the election or defeat of particular
candidates. [T]he term "electioneering communication" is not so limited, but is defined to encompass any "broadcast,
cable, or satellite communication" that 

"(I) refers to a clearly identified candidate for Federal office; 
"(II) is made within-- 
 "(aa) 60 days before a general, special, or runoff election for the office sought by the candidate; or 
"(bb) 30 days before a primary or preference election, or a convention or caucus of a political party that has

authority to nominate a candidate, for the office sought by the candidate; and 
"(III) in the case of a communication which refers to a candidate other than President or Vice President, is

targeted to the relevant electorate." 
In addition to setting forth this definition, BCRA's amendments to FECA § 304 specify significant

disclosure requirements for persons who fund electioneering communications. BCRA's use of this new term is not,
however, limited to the disclosure context: . . . BCRA § 203 . . . restricts corporations' and labor unions' funding of
electioneering communications. . . . 

The major premise of plaintiffs' challenge to BCRA's use of the term "electioneering communication" is
that Buckley drew a constitutionally mandated line between express advocacy and so-called issue advocacy, and that
speakers possess an inviolable First Amendment right to engage in the latter category of speech. Thus, plaintiffs
maintain, Congress cannot constitutionally require disclosure of, or regulate expenditures for, "electioneering
communications" without making an exception for those "communications" that do not meet Buckley’s definition of
express advocacy.

That position misapprehends our prior decisions, for the express advocacy restriction was an endpoint of
statutory interpretation, not a first principle of constitutional law. In Buckley  [W]e concluded that the vagueness
deficiencies could "be avoided only by reading § 608(e)(1) as limited to communications that include explicit words
of advocacy of election or defeat of a candidate."We provided examples of words of express advocacy  . . . [that]
gave rise to what is now known as the "magic words" requirement.

We then considered  disclosure provisions, which defined " 'expenditur[e].' "  . . . "To insure that the reach"
of the disclosure requirement was "not impermissibly broad, we construe[d] 'expenditure' for purposes of that section
. . . to reach only funds used for communications that expressly advocate the election or defeat of a clearly identified
candidate." 

[A] plain reading of Buckley makes clear that the express advocacy limitation, in both the expenditure and
the disclosure contexts, was the product of statutory interpretation rather than a constitutional command. [W]e
nowhere suggested that a statute that was neither vague nor overbroad would be required to toe the same express
advocacy line. 

In short, the concept of express advocacy and the concomitant class of magic words were born of an effort
to avoid constitutional infirmities.  . . . [O]ur decisions in Buckley and MCFL were specific to the statutory language
before us; they in no way drew a constitutional boundary that forever fixed the permissible scope of provisions
regulating campaign-related speech.

Nor are we persuaded that the First Amendment erects a rigid barrier between express advocacy and so-
called issue advocacy. That notion cannot be squared with our longstanding recognition that the presence or absence
of magic words cannot meaningfully distinguish electioneering speech from a true issue ad.   . . . Not only can
advertisers easily evade the line by eschewing the use of magic words, but they would seldom choose to use such
words even if permitted. [T]he resulting advertisements are  clearly intended to influence the election.. Buckley's
express advocacy line, in short, has not aided the legislative effort to combat real or apparent corruption, and
Congress enacted BCRA to correct the flaws it found in the existing system.

Finally we observe that [the] definition of "electioneering communication" raises none of the vagueness
concerns that drove our analysis in Buckley.  . . . [The term=s] components are both easily understood and
objectively determinable.  Thus, the constitutional objection that persuaded the Court in Buckley to limit FECA's
reach to express advocacy is simply inapposite here.

BCRA § 201's Disclosure Requirements
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 [P]laintiffs challenge amended FECA § 304's disclosure requirements . . . .
 We agree with the District Court that the important state interests that prompted the Buckley Court to

uphold FECA's disclosure requirements . . . apply in full to BCRA. Accordingly, Buckley amply supports application
of FECA § 304's disclosure requirements to the entire range of "electioneering communications." As the authors of
the District Court's per curiam opinion concluded. . . :

"The factual record demonstrates that the abuse of the present law not only permits corporations and labor
unions to fund broadcast advertisements designed to influence federal elections, but permits them to do so while
concealing their identities from the public. BCRA's disclosure provisions require these organizations to reveal their
identities so that the public is able to identify the source of the funding behind broadcast advertisements influencing
certain elections. Plaintiffs' disdain for BCRA's disclosure provisions is nothing short of surprising. Plaintiffs
challenge BCRA's restrictions on electioneering communications on the premise that they should be permitted to
spend corporate and labor union general treasury funds in the sixty days before the federal elections on broadcast
advertisements, which refer to federal candidates, because speech needs to be 'uninhibited, robust, and wide-open.'
Curiously, Plaintiffs want to preserve the ability to run these advertisements while hiding behind dubious and
misleading names. . . . Given these tactics, Plaintiffs never satisfactorily answer the question of how 'uninhibited,
robust, and wide-open' speech can occur when organizations hide themselves from the scrutiny of the voting public. 
Plaintiffs' argument for striking down BCRA's disclosure provisions does not reinforce the precious First
Amendment values that Plaintiffs argue are trampled by BCRA, but ignores the competing First Amendment
interests of individual citizens seeking to make informed choices in the political marketplace."

* * *
BCRA § 203's Prohibition of Corporate and Labor Disbursements for Electioneering Communications
Since our decision in Buckley, Congress' power to prohibit corporations and unions from using funds in

their treasuries to finance advertisements expressly advocating the election or defeat of candidates in federal
elections has been firmly embedded in our law.  . . .

Section 203 of BCRA  extends this rule, which previously applied only to express advocacy, to all
"electioneering communications". . .  Thus, under BCRA, corporations and unions may not use their general treasury
funds to finance electioneering communications, but they remain free to organize and administer segregated funds,
or PACs, for that purpose. Because corporations can still fund electioneering communications with PAC money, it is
"simply wrong" to view the provision as a "complete ban" on expression rather than a regulation. As we explained in
Beaumont:

"The PAC option allows corporate political participation without the temptation to use corporate funds for
political influence, quite possibly at odds with the sentiments of some shareholders or members, and it lets
the government regulate campaign activity through registration and disclosure . . .  without jeopardizing the
associational rights of advocacy organizations' members." 
Rather than arguing that the prohibition on the use of general treasury funds is a complete ban that operates

as a prior restraint, plaintiffs instead challenge the expanded regulation on the grounds that it is both overbroad and
underinclusive. Our consideration of plaintiffs' challenge is informed by our earlier conclusion that the distinction
between express advocacy and so-called issue advocacy is not constitutionally compelled. In that light, we must
examine the degree to which BCRA burdens First Amendment expression and evaluate whether a compelling
governmental interest justifies that burden. The latter question--whether the state interest is compelling--is easily
answered by our prior decisions regarding campaign finance regulation, which "represent respect for the 'legislative
judgment that the special characteristics of the corporate structure require particularly careful regulation.' " We have
repeatedly sustained legislation aimed at "the corrosive and distorting effects of immense aggregations of wealth that
are accumulated with the help of the corporate form and that have little or no correlation to the public's support for
the corporation's political ideas." Moreover, recent cases have recognized that certain restrictions on corporate
electoral involvement permissibly hedge against " 'circumvention of [valid] contribution limits.' " 

[P]laintiffs argue that the justifications that adequately support the regulation of express advocacy do not
apply to significant quantities of speech encompassed by the definition of electioneering communications.

This argument fails to the extent that the issue ads broadcast during the 30- and 60-day periods preceding
federal primary and general elections are the functional equivalent of express advocacy. The justifications for the
regulation of express advocacy apply equally to ads aired during those periods if the ads are intended to influence
the voters' decisions and have that effect. 

We are therefore not persuaded that plaintiffs have carried their heavy burden of proving that amended
FECA § 316(b)(2) is overbroad.  Even if we assumed that BCRA will inhibit some constitutionally protected
corporate and union speech, that assumption would not "justify prohibiting all enforcement" of the law unless its
application to protected speech is substantial, "not only in an absolute sense, but also relative to the scope of the
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law's plainly legitimate applications." Far from establishing that BCRA's application to pure issue ads is substantial .
. ., the record strongly supports the contrary conclusion.

Plaintiffs also argue that [the] segregated-fund requirement for electioneering communications is
underinclusive because it does not apply to advertising in the print media or on the Internet. The records developed
in this litigation and by the Senate Committee adequately explain the reasons for this legislative choice. Congress
found that corporations and unions used soft money to finance a virtual torrent of televised election-related ads
during the periods immediately preceding federal elections, and that remedial legislation was needed to stanch that
flow of money. As we held in Buckley, "reform may take one step at a time, addressing itself to the phase of the
problem which seems most acute to the legislative mind."  

[T]he definition of electioneering [excludes] communications any "communication appearing in a news
story, commentary, or editorial distributed through the facilities of any broadcasting station, unless such facilities are
owned or controlled by any political party, political committee, or candidate." Plaintiffs argue this provision gives
free rein to media companies to engage in speech without resort to PAC money. [The Section’s]  effect, however, is
much narrower than plaintiffs suggest. The provision excepts news items and commentary only; it does not afford
carte blanche to media companies generally to ignore FECA's provisions. The statute's narrow exception is wholly
consistent with First Amendment principles. "A valid distinction ... exists between corporations that are part of the
media industry and other corporations that are not involved in the regular business of imparting news to the public."
Numerous federal statutes have drawn this distinction to ensure that the law "does not hinder or prevent the
institutional press from reporting on, and publishing editorials about, newsworthy events."

We affirm the District Court's judgment to the extent that it upheld the constitutionality of FECA §
316(b)(2); to the extent that it invalidated any part of § 316(b)(2), we reverse the judgment.

BCRA § 214's Changes in FECA’s Provisions Covering Coordinated Expenditures
FECA § 315(a)(7)(B)(i) long has provided that "expenditures made by any person in cooperation,

consultation, or concert, with, or at the request or suggestion of, a candidate, his authorized political committees, or
their agents, shall be considered to be a contribution to such candidate." Section 214(a) of BCRA creates a new
FECA § 315(a)(7)(B)(ii) that applies the same rule to expenditures coordinated with "a national, State, or local
committee of a political party." Sections 214(b) and (c) direct the FEC to repeal its current regulations  and to
promulgate new regulations dealing with "coordinated communications". . . . Subsection (c) provides that the new
"regulations shall not require agreement or formal collaboration to establish coordination." 

Plaintiffs do not dispute that Congress may apply the same coordination rules to parties as to candidates.
They argue instead that new FECA § 315(a)(7)(B)(ii) and its implementing regulations are overbroad and
unconstitutionally vague because they permit a finding of coordination even in the absence of an agreement.
Plaintiffs point out that political supporters may be subjected to criminal liability if they exceed the contribution
limits with expenditures that ultimately are deemed coordinated. Thus, they stress the importance of a clear
definition of "coordination" and argue any definition that does not hinge on the presence of an agreement cannot
provide the "precise guidance" that the First Amendment demands. As plaintiffs readily admit, that argument reaches
beyond BCRA, calling into question FECA's pre-existing provisions governing expenditures coordinated with
candidates. 

We are not persuaded that the presence of an agreement marks the dividing line between expenditures that
are coordinated . . . and expenditures that truly are independent. We repeatedly have struck down limitations on
expenditures "made totally independently of the candidate and his campaign," on the ground that such limitations
"impose far greater restraints on the freedom of speech and association" than do limits on contributions and
coordinated expenditures while "fail[ing] to serve any substantial governmental interest in stemming the reality or
appearance of corruption in the electoral process,"   . . . 

[T]he rationale for affording special protection to wholly independent expenditures has nothing to do with
the absence of an agreement and everything to do with the functional consequences of different types of
expenditures. Independent expenditures "are poor sources of leverage for a spender because they might be
duplicative or counterproductive from a candidate's point of view." By contrast, expenditures made after a "wink or
nod" often will be "as useful to the candidate as cash." For that reason, Congress has always treated expenditures
made "at the request or suggestion of" a candidate as coordinated. . . . [W]e cannot agree with the submission that
new FECA § 315(a)(7)(B)(ii) is overbroad because it permits a finding of coordination or cooperation
notwithstanding the absence of a pre-existing agreement.

Nor are we persuaded that the absence of an agreement requirement renders § 315(a)(7)(B)(ii)
unconstitutionally vague. An agreement has never been required to support a finding of coordination with a
candidate under § 315(a)(7)(B)(i), which refers to expenditures made "in cooperation, consultation, or concer[t]
with, or at  the request or suggestion of" a candidate. Congress used precisely the same language in new §
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315(a)(7)(B)(ii) to address expenditures coordinated with parties. FECA's longstanding definition of coordination
"delineates its reach in words of common understanding." Not surprisingly, therefore, the relevant statutory language
has survived without constitutional challenge for almost three decades. Although that fact does not insulate the
definition from constitutional scrutiny, it does undermine plaintiffs' claim that the language of § 315(a)(7)(B)(ii) is
intolerably vague. Plaintiffs do not present any evidence that the definition has chilled political speech. . . .  We
conclude that FECA's definition of coordination gives "fair notice to those to whom [it] is directed," and is not
unconstitutionally vague.

Chief Justice Rehnquist delivered the opinion of the Court with respect to BCRA Titles III and IV. 
Justice O'connor, Justice Scalia, Justice Kennedy, and Justice Souter join this opinion in its entirety. Justice
Stevens, Justice Ginsburg, and Justice Breyer join this opinion, except with respect to BCRA § 305. Justice
Thomas joins this opinion with respect to BCRA §§ 304, 305, 307, 316, 319, and 403(b).

BCRA § 318
BCRA § 318, which adds FECA § 324, prohibits individuals "17 years old or younger" from making

contributions to candidates and contributions or donations to political parties. [P]laintiffs challenge the provision;
they argue that § 318 violates the First Amendment rights of minors. We agree. 

Minors enjoy the protection of the First Amendment. Limitations on the amount that an individual may
contribute to a candidate or political committee impinge on the protected freedoms of expression and association.
When the Government burdens the right to contribute, we apply heightened scrutiny. We ask whether there is a
"sufficiently important interest" and whether the statute is "closely drawn" to avoid unnecessary abridgment of First
Amendment freedoms. The Government asserts that the provision protects against corruption by conduit; that is,
donations by parents through their minor children to circumvent contribution limits applicable to the parents. But the
Government offers scant evidence of this form of evasion.    . . . Absent a more convincing case of the claimed evil,
this interest is simply too attenuated for § 318 to withstand heightened scrutiny.

Even assuming, arguendo, the Government advances an important interest, the provision is overinclusive.
The States have adopted a variety of more tailored approaches. . . . 

Justice Breyer delivered the opinion of the Court with respect to BCRA Title V.
Justice Stevens, Justice O'Connor, Justice Souter, and Justice Ginsburg join this opinion in its entirety.

We consider here the constitutionality of § 504 of the Bipartisan Campaign Reform Act of 2002 (BCRA),
[which] requires broadcasters to keep publicly available records of politically related broadcasting
requests.[P]laintiffs . . . argue that § 504 imposes onerous administrative burdens, lacks any offsetting justification,
and consequently violates the First Amendment. For similar reasons, the three judges on the District Court found
BCRA § 504 unconstitutional on its face.  We disagree, and we reverse that determination.

I.  BCRA § 504's key requirements are the following:
(1) A "candidate request" requirement calls for broadcasters to keep records of broadcast requests "made by
or on behalf of" any "legally qualified candidate for public office.".
(2) An "election message request" requirement calls for broadcasters to keep records of requests (made by
anyone) to broadcast "message[s]" that refer either to a "legally qualified candidate" or to "any election to
Federal office.".
(3) An "issue request" requirement calls for broadcasters to keep records of requests (made by anyone) to
broadcast "message[s]" related to a "national legislative issue of public importance," or otherwise relating
to a "political matter of national importance,"
II.   BCRA § 504's "candidate request" requirements are virtually identical to those contained in a

regulation that the Federal Communications Commission (FCC) promulgated as early as 1938 and which with slight
modifications the FCC has maintained in effect ever since . . . Because we cannot, on the present record, find the
longstanding FCC regulation unconstitutional, we likewise cannot strike down the "candidate request" provision in
BCRA § 504; for the latter simply embodies the regulation in a statute, thereby blocking any agency attempt to
repeal it.

III.  BCRA § 504's "election message request" requirements call for broadcasters to keep records of
requests (made by any member of the public) to broadcast a "message" about "a legally qualified candidate" or "any
election to Federal office." Although these requirements are somewhat broader than the "candidate request"
requirement, they serve much the same purposes. A candidate's supporters or opponents account for many of the
requests to broadcast "message[s]" about a "candidate." 

[R]ecordkeeping can help both the regulatory agencies and the public evaluate broadcasting fairness. . . .
[W]e cannot say that these requirements will impose disproportionate administrative burdens.  . . . [T]he

recordkeeping requirements  do not reach significantly beyond other FCC recordkeeping rules. . . .If, as we have
held, the "candidate request" requirements are constitutional,  the "election message" requirements, which serve
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similar governmental interests and impose only a small incremental burden, must be constitutional as well.
IV.  The "issue request" requirements call for broadcasters to keep records of requests (made by any

member of the public) to broadcast "message [s]" about "a national legislative issue of public importance" or "any
political matter of national importance." These recordkeeping requirements seem likely to help the FCC determine
whether broadcasters are carrying out their "obligations to afford reasonable opportunity for the discussion of
conflicting views on issues of public importance," and whether broadcasters are too heavily favoring entertainment,
and discriminating against broadcasts devoted to public affairs. . . . 

[P]laintiffs claim that the statutory language--"political matter of national importance" or "national
legislative issue of public importance"--is unconstitutionally vague or overbroad.  But that language is no more
general than the language that Congress has used to impose other obligations upon broadcasters.  . . . 

Whether these requirements impose disproportionate administrative burdens is more difficult to say. On the
one hand, the burdens are likely less heavy than many that other FCC regulations have imposed. . . .On the other
hand, the burdens are likely heavier than those imposed by BCRA § 504's other provisions. . . .

The regulatory burden, in practice, will depend on how the FCC interprets and applies this provision. The
FCC has adequate legal authority to write regulations that may limit, and make more specific, the provision's
potential linguistic reach. It has often ameliorated regulatory burdens by interpretation in the past, and there is no
reason to believe it will not do so here. . . . The parties remain free to challenge the provisions, as interpreted by the
FCC in regulations, or as otherwise applied. Any such challenge will likely provide greater information about the
provisions' justifications and administrative burdens. Without that additional information, we cannot now say that
the burdens are so great, or the justifications so minimal, as to warrant finding the provisions unconstitutional on
their face.

[P]laintiffs and The Chief Justice make one final claim. They say that the "issue request" requirement will
force them to disclose information that will reveal their political strategies to opponents, perhaps prior to a broadcast. 
We are willing to assume that the Constitution includes some form of protection against premature disclosure of
campaign strategy--though, given the First Amendment interest in free and open discussion of campaign issues, we
make this assumption purely for argument's sake. Nonetheless, even on that assumption we do not see how BCRA §
504 can be unconstitutional on its face.

For one thing, the statute requires disclosure of names, addresses, and the fact of a request; it does not
require disclosure of substantive campaign content.  For another, the statutory words "as soon as possible" would
seem to permit FCC disclosure-timing rules that would avoid any premature disclosure that the Constitution itself
would forbid. Further, the plaintiffs do not point to--and our own research cannot find--any specific indication of
such a "strategy disclosure" problem arising during the past 65 years in respect to the existing FCC "candidate
request" requirement, where the strategic problem might be expected to be more acute. Finally, we today reject an
analogous facial attack--premised on speculations of "advance disclosure"--on a similar BCRA provision.  Thus, the
"strategy disclosure" argument does not show that BCRA § 504 is unconstitutional on its face, but the plaintiffs
remain free to raise this argument when § 504 is applied.

Justice Scalia, concurring with respect to BCRA Titles III and IV, dissenting with respect to BCRA
Titles I and V, and concurring in the judgment in part and dissenting in part with respect to BCRA Title II.

This is a sad day for the freedom of speech. Who could have imagined that the . . . Court . . . would smile
with favor upon a law that cuts to the heart of what the First Amendment is meant to protect: the right to criticize the
government. For that is what the most offensive provisions of this legislation are all about. We are governed by
Congress, and this legislation prohibits the criticism of Members of Congress by those entities most capable of
giving such criticism loud voice: national political parties and corporations, both of the commercial and the not-for-
profit sort. It forbids pre-election criticism of incumbents by corporations, even not-for- profit corporations, by use
of their general funds; and forbids national-party use of "soft" money to fund "issue ads" that incumbents find so
offensive.

To be sure, the legislation is evenhanded: It similarly prohibits criticism of the candidates who oppose
Members of Congress in their reelection bids. But as everyone knows, this is an area in which evenhandedness is not
fairness. If all electioneering were evenhandedly prohibited, incumbents would have an enormous advantage. . . .

. . .This litigation is about preventing criticism of the government. 
Justice Thomas, concurring with respect to BCRA Titles III and IV, except for BCRA 3 11 and 318,

concurring in the result with respect to BCRA 318, concurring in the judgment in part and dissenting in part
with respect to BCRA Title II, and dissenting with respect to BCRA Titles I, V, and 311. Justice Scalia joins
Parts I, II-A, and II-B of this opinion.

The First Amendment provides that "Congress shall make no law ... abridging the freedom of speech."
Nevertheless, the Court today upholds what can only be described as the most significant abridgment of the
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freedoms of speech and association since the Civil War. With breathtaking scope, the Bipartisan Campaign Reform
Act of 2002 (BCRA), directly targets and constricts core political speech, the "primary object of First Amendment
protection." Shrink Missouri (THOMAS, J., dissenting). 

In response to this assault on the free exchange of ideas and with only the slightest consideration of the
appropriate standard of review or of the Court's traditional role of protecting First Amendment freedoms, the Court
has placed its imprimatur on these unprecedented restrictions. The very "purpose of the First Amendment [is] to
preserve an uninhibited marketplace of ideas in which truth will ultimately prevail." Yet today the fundamental
principle that "the best test of truth is the power of the thought to get itself accepted in the competition of the
market,"  Abrams v. U.S. (Holmes, J., dissenting), is cast aside in the purported service of preventing "corruption," or
the mere "appearance of corruption." . . .

I.-A. [A]t root, the Buckley Court was concerned that bribery laws could not be effectively enforced to
prevent quid pro quos between donors and officeholders, and the only rational reading of Buckley is that it approved
the $1,000 contribution ceiling on this ground. The Court then . . . proceeded to uphold a separate contribution
limitation, using, as the only justification, the "prevent[ion][of] evasion of the $1,000 contribution limitation." The
need to prevent circumvention of a limitation that was itself an anticircumvention measure led to the upholding of
another significant restriction on individuals' freedom of speech.

The joint opinion now repeats this process. New [FECA] § 323(a) is intended to prevent easy
circumvention of the (now) $2,000 contribution ceiling. . . . The joint opinion upholds § 323(a), in part, on the
grounds that it had become too easy to circumvent the $2,000 cap by using the national parties as go-betweens.

And the remaining provisions of new FECA § 323 are upheld mostly as measures preventing circumvention
of other contribution limits. . . . The joint opinion's handling of § 323(f) is perhaps most telling, as it upholds §
323(f) only because of "Congress' eminently reasonable prediction that ... state and local candidates and
officeholders will become the next conduits for the soft-money funding of sham issue advertising." (emphasis
added). That is, this Court upholds a  third-order anticircumvention measure based on Congress' anticipation of
circumvention of these second-order anticircumvention measures that might possibly, at some point in the future,
pose some problem.

 . . . Rather than permit this never-ending and self-justifying process, I would require that the Government
explain why proposed speech restrictions are needed in light of actual Government interests, and, in particular, why
the bribery laws are not sufficient.

I-B. But Title I falls even on the joint opinion's terms. This Court has held that "[t]he quantum of
empirical evidence needed to satisfy heightened judicial scrutiny of legislative judgments will vary up or down with
the novelty and plausibility of the justification raised." And three Members of today's majority have observed that
"the opportunity for corruption" presented by "[u]nregulated 'soft money' contributions" is "at best, attenuated."
Colorado I (opinion of Breyer, J., joined by O'Connor and Souter, JJ.). Such an observation is quite clearly correct.
A donation to a political party is a clumsy method by which to influence a candidate, as the party is free to spend the
donation however it sees fit, and could easily spend the money as to provide no help to the candidate. And, a soft-
money donation to a party will be of even less benefit to a candidate, "because of legal restrictions on how the
money may be spent."  It follows that the defendants bear an especially heavy empirical burden in justifying Title I.

The evidence cited by the joint opinion does not meet this standard and would barely suffice for anything
more than rational-basis review. . . 

II. . . . Today's holding continues a disturbing trend: the steady decrease in the level of scrutiny
applied to restrictions on core political speech. Although this trend is most obvious in the review of contribution
limits, it has now reached what even this Court today would presumably recognize as a direct restriction on core
political speech: limitations on independent expenditures.

II-C. I must now address an issue on which I differ from all of my colleagues: the disclosure provisions
in BCRA § 201, now contained in new FECA § 304(f). The "historical evidence indicates that Founding-era
Americans opposed attempts to require that anonymous authors reveal their identities on the ground that forced
disclosure  violated the 'freedom of the press.' " McIntyre v. Ohio Elections Comm’n (1995) (Thomas, J.,
concurring). Indeed, this Court has explicitly recognized that "the interest in having anonymous works enter the
marketplace of ideas unquestionably outweighs any public interest in requiring disclosure as a condition of entry,"
and thus that "an author's decision to remain anonymous ... is an aspect of the freedom of speech protected by the
First Amendment." The Court now backs away from this principle, allowing the established right to anonymous
speech to be stripped away based on the flimsiest of justifications.

The only plausible interest asserted by the defendants to justify the disclosure provisions is the interest in
providing "information" about the speaker to the public. But we have already held that "[t]he simple interest in
providing voters with additional relevant information does not justify a state requirement that a writer make
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statements or disclosures she would otherwise omit." Of course, Buckley upheld the disclosure requirement on
expenditures for communications using words of express advocacy based on this informational interest. And
admittedly, McIntyre purported to distinguish Buckley. But the two ways McIntyre distinguished Buckley--one, that
the disclosure of "an expenditure and its use, without more, reveals far less information [than a forced identification
of the author of a pamphlet,]" and two, that in candidate elections, the "Government can identify a compelling state
interest in avoiding the corruption that might result from campaign expenditures," --are inherently implausible. The
first is simply wrong. . . . The second was outright rejected in Buckley itself, where the Court concluded that
independent expenditures did not create any substantial risk of real or apparent corruption. Hence, the only reading
of McIntyre that remains consistent with the principles it contains is that it overturned Buckley to the extent that
Buckley upheld a disclosure requirement solely based on the governmental interest in providing information to the
voters.

The right to anonymous speech cannot be abridged based on the interests asserted by the defendants. I
would thus hold that the disclosure requirements of BCRA § 201 are unconstitutional. Because of this conclusion,
the so- called advance disclosure requirement of § 201 necessarily falls as well. 

II-D I have long maintained that Buckley was incorrectly decided and should be overturned. But, most
of Title II should still be held unconstitutional even under the Buckley framework. Under Buckley and [MCFL] it is,
or at least was, clear that any regulation of political speech beyond communications using words of express
advocacy is unconstitutional. Hence, even under the joint opinion's framework, most of Title II is unconstitutional,
as both the "primary definition" and "backup definition" of "electioneering communications" cover a significant
number of communications that do not use words of express advocacy.

The joint opinion . . . stat[es] that the express advocacy line "cannot be squared with our longstanding
recognition that the presence or absence of magic words cannot meaningfully distinguish electioneering speech from
a true issue ad."  First, the presence of the "magic words" does differentiate in a meaningful way between categories
of speech. Speech containing the "magic words" is "unambiguously campaign related," while speech without these
words is not. Second, it is far from bizarre to suggest that (potentially regulable) speech that is in practice impossible
to differentiate from fully protected speech must be fully protected. It is, rather, part and parcel of First Amendment
first principles. See, e.g.,Free Speech Coalition ("The Government may not suppress lawful speech as the means to
suppress unlawful speech. Protected speech does not become unprotected merely because it resembles the latter. The
Constitution requires the reverse"). In fact, First Amendment protection was extended to that fundamental category
of artistic and entertaining speech not for its own sake, but only because it was indistinguishable, practically, from
speech intended to inform. This principle clearly played a significant role in Buckley itself. . . . The express-
advocacy line was drawn to ensure the protection of the "discussion of issues and candidates," not out of some
strange obsession of the Court to create meaningless lines. And the joint opinion misses the point when it notes that
"Buckley's express advocacy line, in short, has not aided the legislative effort to combat real or apparent corruption." 
Buckley did not draw this line solely to aid in combating real or apparent corruption, but rather also to ensure the
protection of speech unrelated to election campaigns. 

* * *
The chilling endpoint of the Court's reasoning is not difficult to foresee: outright regulation of the press.

None of the rationales offered by the defendants, and none of the reasoning employed by the Court, exempts the
press. . . . Media companies can run procandidate editorials as easily as nonmedia corporations can pay for
advertisements. Candidates can be just as grateful to media companies as they can be to corporations and unions. . . .
Media corporations are influential. There is little doubt that the editorials and commentary they run can affect
elections. Nor is there any doubt that media companies often wish to influence elections. . . . What is to stop a future
Congress from determining that the press is "too influential," and that the "appearance of corruption" is significant
when media organizations endorse candidates or run "slanted" or "biased" news stories in favor of candidates or
parties? Or, even easier, what is to stop a future Congress from concluding that the availability of unregulated media
corporations creates a loophole that allows for easy "circumvention" of the limitations of the current campaign
finance laws?

Hence, "the freedom of the press," described as "one of the greatest bulwarks of liberty," could be next on
the chopping block. Although today's opinion does not expressly strip the press of First Amendment protection, there
is no principle of law or logic that would prevent the application of the Court's reasoning in that setting. The press
now operates at the whim of Congress.

Justice Kennedy, concurring in the judgment in part and dissenting in part with respect to BCRA
Titles I and II. The Chief Justice joins this opinion in its entirety. Justice Scalia joins this opinion except to the
extent it upholds new FECA § 323(e) and BCRA § 202. Justice Thomas joins this opinion with respect to
BCRA § 213.
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The First Amendment guarantees our citizens the right to judge for themselves the most effective means for
the expression of political views and to decide for themselves which entities to trust as reliable speakers. Significant
portions of Titles I and II of the Bipartisan Campaign Reform Act of 2002 (BCRA or Act) constrain that freedom.
These new laws force speakers to abandon their own preference for speaking through parties and organizations. And
they provide safe harbor to the mainstream press, suggesting that the corporate media alone suffice to alleviate the
burdens the Act places on the rights and freedoms of ordinary citizens.

Today's decision upholding these laws purports simply to follow Buckley, and to abide by stare decisis, but
the majority, to make its decision work, must abridge free speech where Buckley did not. Buckley did not authorize
Congress to decide what shapes and forms the national political dialogue is to take. To reach today's decision, the
Court surpasses Buckley's limits and expands Congress' regulatory power. In so doing, it replaces discrete and
respected First Amendment principles with new, amorphous, and unsound rules, rules which dismantle basic
protections for speech.

A few examples show how BCRA reorders speech rights and codifies the Government's own preferences
for certain speakers. BCRA would have imposed felony punishment on Ross Perot's 1996 efforts to build the Reform
Party [when Perot made an $8 million founding contribution to the Reform Party].  BCRA makes it a felony for an
environmental group to broadcast an ad, within 60 days of an election, exhorting the public to protest a
Congressman's impending vote to permit logging in national forests.  BCRA escalates Congress' discrimination in
favor of the speech rights of giant media corporations and against the speech rights of other corporations, both profit
and nonprofit.

To the majority, all this is not only valid under the First Amendment but also is part of Congress' "steady
improvement of the national election laws."  We should make no mistake. It is neither. It is the codification of an
assumption that the mainstream media alone can protect freedom of speech. It is an effort by Congress to ensure that
civic discourse takes place only through the modes of its choosing. And BCRA is only the beginning, as its
congressional proponents freely admit:

"This is a modest step, it is a first step, it is an essential step, but it does not even begin to address, in
some ways, the fundamental problems that exist with the hard money aspect of the system."
Our precedents teach, above all, that Government cannot be trusted to moderate its own rules for

suppression of speech. The dangers posed by speech regulations have led the Court to insist upon principled
constitutional lines and a rigorous standard of review. The majority now abandons these distinctions and limitations.

I. TITLE I AND COORDINATION PROVISIONS
Until today's consolidated cases, the Court has accepted but two principles to use in determining the

validity of campaign finance restrictions. First is the anticorruption rationale. The principal concern, of course, is the
agreement for a quid pro quo between officeholders (or candidates) and those who would seek to influence them.
The Court has said the interest in preventing corruption allows limitations on receipt of the quid by a candidate or
officeholder, regardless of who gives it or of the intent of the donor or officeholder. Second, the Court has analyzed
laws that classify on the basis of the speaker's corporate or union identity under the corporate speech rationale. The
Court has said that the willing adoption of the entity form by corporations and unions justifies regulating them
differently: Their ability to give candidates quids may be subject not only to limits but also to outright bans; their
electoral speech may likewise be curtailed. 

The majority today opens with rhetoric that suggests a conflation of the anticorruption rationale with the
corporate speech rationale. The conflation appears designed to cast the speech regulated here as unseemly corporate
speech. The effort, however, is unwarranted. . . . [T]he Title I soft money bans and the Title II coordination
provisions do not draw distinctions based on corporate or union status. . . . [T]he focus must be on Buckley's
anticorruption rationale and the First Amendment rights of individual citizens.

A. Constitutionally Sufficient Interest
In Buckley, the Court held that one, and only one, interest justified the significant burden on the right of

association involved there: eliminating, or preventing, actual corruption or the appearance of corruption  stemming
from contributions to candidates. . . .

In parallel, Buckley concluded the expenditure limitations in question were invalid because they did not
advance that same interest. 

Thus, though Buckley subjected expenditure limits to strict scrutiny and contribution limits to less exacting
review, it held neither could withstand constitutional challenge unless it was shown to advance the anticorruption
interest. In these consolidated cases, unless Buckley is to be repudiated, we must conclude that the regulations further
that interest before considering whether they are closely drawn or narrowly tailored. If the interest is not advanced,
the regulations cannot comport with the Constitution, quite apart from the standard of review.

Buckley made clear . . . that the corruption interest only justifies regulating candidates' and officeholders'



46

receipt of what we can call the "quids" in the quid pro quo formulation. The Court rested its decision on the principle
that campaign finance regulation that restricts speech without requiring proof of particular corrupt action withstands
constitutional challenge only if it regulates conduct posing a demonstrable quid pro quo danger. . . . 

Despite the Court's attempt to rely on language from cases like Shrink Missouri to establish that the
standard defining corruption is broader than conduct that presents a quid pro quo danger, in those cases the Court in
fact upheld limits on conduct possessing quid pro quo dangers, and nothing more. . . . 

Placing Buckley's anticorruption rationale in the context of the federal legislative power yields the
following rule: Congress' interest in preventing corruption provides a basis for regulating federal candidates' and
officeholders' receipt of quids, whether or not the candidate or officeholder corruptly received them. Conversely, the
rule requires the Court to strike down campaign finance regulations when they do not add regulation to "actual or
apparent quid pro quo arrangements." 

The Court ignores these constitutional bounds and in effect interprets the anticorruption rationale to allow
regulation not just of "actual or apparent quid pro quo arrangements," but of any conduct that wins goodwill from or
influences a Member of Congress. . . . The very aim of Buckley's standard . . . was to define undue influence by
reference to the presence of quid pro quo involving the officeholder. The Court, in contrast, concludes that access,
without more, proves influence is undue. Access, in the Court's view, has the same legal ramifications as actual or
apparent corruption of officeholders. This new definition of corruption sweeps away all protections for speech that
lie in its path.

Access in itself, however, shows only that in a general sense an officeholder favors someone or that
someone has influence on the officeholder. There is no basis, in law or in fact, to say favoritism or influence in
general is the same as corrupt favoritism or influence in particular. By equating vague and generic claims of
favoritism or influence with actual or apparent corruption, the Court adopts a definition of corruption that dismantles
basic First Amendment rules, permits Congress to suppress speech in the absence of a quid pro quo threat, and
moves beyond the rationale that is Buckley's very foundation.

The generic favoritism or influence theory articulated by the Court is at odds with standard First
Amendment analyses because it is unbounded and susceptible to no limiting principle. . . . We are left to defer to a
congressional conclusion that certain conduct creates favoritism or influence.

Though the majority cites common sense as the foundation for its definition of corruption, in the context of
the real world only a single definition of corruption has been found to identify political corruption successfully and
to distinguish good political responsiveness from bad--that is quid pro quo. Favoritism and influence are not, as the
Government's theory suggests, avoidable in representative politics. It is in the nature of an elected representative to
favor certain policies, and, by necessary corollary, to favor the voters and contributors who support those policies. . .
. Democracy is premised on responsiveness. Quid pro quo corruption has been, until now, the only agreed upon
conduct that represents the bad form of responsiveness and presents a justiciable standard with a relatively clear
limiting principle: Bad responsiveness may be demonstrated by pointing to a relationship between an official and a
quid.

[T]he Court today should not ask, as it does, whether some persons, even Members of Congress,
conclusorily assert that the regulated conduct appears corrupt to them. Following Buckley, it should instead inquire
whether the conduct now prohibited inherently poses a real or substantive quid pro quo danger, so that its regulation
will stem the appearance of quid pro quo corruption.

1. New FECA §§ 323(a), (b), (d), and (f)
Sections 323(a), (b), (d), and (f) cannot stand because they do not add regulation to conduct that poses a

demonstrable quid pro quo danger. They do not further Buckley's corruption interest.
When one recognizes that §§ 323(a), (b), (d), and (f) do not serve the interest the anticorruption rationale

contemplates, Title I's entirety begins to look very much like an incumbency protection plan. That impression is
worsened by the fact that Congress exempted its officeholders from the more stringent prohibitions imposed on party
officials. Compare new FECA § 323(a) with new FECA § 323(e). Section 323(a) raises an inflexible bar against soft
money solicitation, in any way, by parties or party officials. Section 323(e), in contrast, enacts exceptions to the rule
for federal officeholders (the very centerpiece of possible corruption), and allows them to solicit soft money for
various uses and organizations.

. . . The more lenient treatment accorded to incumbency-driven politicians than to party officials who
represent broad national constituencies must render all the more suspect Congress' claim that the Act's sole purpose
is to stop corruption.

The majority answers this charge by stating the obvious, that "§ 323(e) applies to both officeholders and
candidates."  The controlling point, of course, is the practical burden on challengers. That the prohibition applies to
both incumbents and challengers in no way establishes that it burdens them equally in that regard. Name recognition
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and other advantages held by incumbents ensure  that as a general rule incumbents will be advantaged by the
legislation the Court today upholds.

The Government identifies no valid anticorruption interest justifying §§ 323(a), (b), (d), and (f). The very
nature of the restrictions imposed by these provisions makes one all the more skeptical of the Court's explanation of
the interests at stake. These provisions cannot stand under the First Amendment.

B. Standard of Review
It is common ground between the majority and this opinion that a speech-suppressing campaign finance

regulation, even if supported by a sufficient Government interest, is unlawful if it cannot satisfy our designated
standard of review. In Buckley, we applied "closely drawn" scrutiny to contribution limitations and strict scrutiny to
expenditure limitations. . . .

. . . Buckley's application of a less exacting review to contribution limits must be confined to the narrow
category of money gifts that are directed, in some manner, to a candidate or officeholder. Any broader definition of
the category contradicts Buckley's quid pro quo rationale and overlooks Buckley's language. . . . 

Buckley's underlying rationale is this: Less exacting review applies to Government regulations that
"significantly interfere" with First Amendment rights of association. But any regulation of speech or associational
rights creating "markedly greater interference" than such significant interference receives strict scrutiny. . . .

. . . Buckley. . . explained the lower standard of review by reference to the level of burden on associational
rights, and it explained the need for a higher standard of review by reference to the higher burdens on both
associational and speech rights. In light of Buckley's rationale, and in light of this Court's ample precedent affirming
that burdens on speech necessitate strict scrutiny review, "closely drawn" scrutiny should be employed only in
review of a law that burdens rights of association, and only where that burden is significant, not markedly
greater. . . . 

. . . If one is viewing BCRA through Buckley's lens, as the majority purports to do, one must conclude the
Act creates markedly greater associational burdens than the significant burden created by contribution limitations
and, unlike contribution limitations, also creates significant burdens on speech itself. . . . The Act entirely reorders
the nature of relations between national political parties and their candidates, between national political parties and
state and local parties, and between national political parties and nonprofit organizations.

The many and varied aspects of Title I's regulations impose far greater burdens on . . . associational rights .
. . than do regulations that do no more than cap [contributions]. . . . The evidence shows that national parties have a
long tradition of engaging in essential associational activities, . . . often with respect to elections that are not federal
in nature. This strengthens the conclusion that the regulations now before us have unprecedented impact. . . .

Congress has undertaken this comprehensive reordering of association and speech rights in the name of
enforcing contribution limitations. . . . BCRA fundamentally alters, and thereby burdens, protected speech and
association throughout our society. Strict scrutiny ought apply to review of its constitutionality. Under strict scrutiny,
the congressional scheme, for the most part, cannot survive. . . .

 2. New FECA §§ 323(a), (b), (d), and (f)
Compared to the narrowly tailored effort of § 323(e), which addresses in direct and specific terms federal

candidates' and officeholders' quest for dollars, these sections cast a wide net not confined to the critical categories
of federal candidate or officeholder involvement. They are not narrowly tailored; they are not closely drawn; they
flatly violate the First Amendment; and even if they do encompass some speech that poses a regulable quid pro quo
danger, that little assurance does not justify or permit a regime which silences so many legitimate voices in this
protected sphere.

C. Coordination Provisions
1.  Section 214(a) define[s], as hard money contributions to a political party, expenditures an individual

makes in concert with the party.  This provision, in my view, must fall. [I]ndividual contributions to the political
parties cannot be capped in the soft money context. Since an individual's soft money contributions to a party may not
be limited, it follows with even greater force that an individual's expenditure of money, coordinated with the party
for activities on which the party could spend unlimited soft money, cannot be capped.

This conclusion emerges not only from an analysis of Title I but also from Colorado I. There, . . . the Court
concluded political parties had a constitutional right to engage in independent advocacy on behalf of a candidate.
That parties can spend unlimited soft money on  this activity follows by necessary implication. A political party's
constitutional right to spend money on advocacy independent of a candidate is burdened by § 214(a) in a direct and
substantial way. The statute commands the party to refrain from coordinating with an individual engaging in
advocacy even if the individual is acting independently of the candidate.

Section 202 functions in a manner similar to the operation of § 214(a). It directs that when persons make
"electioneering communications" in a coordinated fashion with a candidate or a party, the coordinated



48

communication expense must be treated as a hard money contribution by the person to that candidate or party.
Section 202 . . . must be judged under the anticorruption rationale because it does not distinguish according to
corporate or union status, and it does not involve disclosure requirements. Section 202 simply limits the speech of all
"persons."

Section 202 does satisfy Buckley's anticorruption rationale in one respect: It treats electioneering
communications expenditures made by a person in coordination with a candidate as hard money contributions to that
candidate. For many of the same reasons that § 323(e) is valid, § 202, in this single way, is valid: it regulates conduct
that poses a quid pro quo danger--satisfaction of a candidate's request.

Insofar as § 202 regulates coordination with a political party, however, it suffers from the same flaws as §
214(a). . . .

II. TITLE II PROVISIONS
A.  Disclosure Provisions
. . . I agree with the Court's judgment upholding the disclosure provisions contained in § 201 of Title II,

with one exception.
Section 201's advance disclosure requirement--the aspect of the provision requiring those who have

contracted to speak to disclose their speech in advance--is, in my view, unconstitutional. Advance disclosure
imposes real burdens on political speech that post hoc disclosure does not. It forces disclosure of political strategy by
revealing where ads are to be run and what their content is likely to be (based on who is running the ad). It also
provides an opportunity for the ad buyer's opponents to dissuade broadcasters from running ads. Against those
tangible additional burdens, the Government identifies no additional interest uniquely served by advance disclosure.
If Congress intended to ensure that advertisers could not flout these disclosure laws by running an ad before the
election, but paying for it afterwards, then Congress should simply have required the disclosure upon the running of
the ad. Burdening the First Amendment further by requiring advance disclosure is not a constitutionally acceptable
alternative. . . .

B. BCRA § 203
The majority permits a new and serious intrusion on speech when it upholds § 203, the key provision in

Title II that prohibits corporations and labor unions from using money from their general treasury to fund
electioneering communications. The majority compounds the error made in Austin, and silences political speech
central to the civic discourse that sustains and informs our democratic processes. . . .

1.  The Government and the majority are right about one thing: The express- advocacy requirement, with its
list of magic words, is easy to circumvent. The Government seizes on this observation to defend BCRA § 203,
arguing it will prevent what it calls "sham issue ads" that are really to the same effect as their more express
counterparts.  What the Court and the Government call sham, however, are the ads speakers find most effective.
Unlike express ads that leave nothing to the imagination, the record shows that issues ads are preferred by almost all
candidates. . . . It is a measure of the Government's disdain for protected speech that it would label as a sham the
mode of communication sophisticated speakers choose because it is the most powerful.

The Government's use of the pejorative label should not obscure § 203's practical effect: It prohibits a mass
communication technique favored in the modern political process for the very reason that it is the most potent. That
the Government would regulate it for this reason goes only to prove the illegitimacy of the Government's  purpose.
The majority's validation of it is not sustainable under accepted First Amendment principles. The problem is that the
majority uses Austin, a decision itself unfaithful to our First Amendment precedents, to justify banning a far greater
range of speech. This has it all backwards. If protected speech is being suppressed, that must be the end of the
inquiry.

The majority’s holding cannot be reconciled with First Nat. Bank of Boston v. Bellotti (1978), which
invalidated a Massachusetts law prohibiting banks and businesses from making expenditures “for the purpose of”
influencing referendum votes on issues that do not “materially affect” their business interests. . . [The Court said]
“To be sure, corporate advertising may influence the outcome of the vote; this would be its purpose.  But the fact
that advocacy may persuade the electorate is hardly a reason to suppress it. . . .”

Bellotti similarly dismissed the argument that the prohibition was necessary to “protec[t] corporate
shareholders” “by preventing the use of corporate resources in furtherance of views with which some shareholders
may disagree.” . . .

Austin turned its back on this holding, not because the Bellotti Court had overlooked the Government’s
interest in combating quid pro quo corruption, but because a new majority decided to recognize "a different type of
corruption," i.e., the same "corrosive and distorting effects of immense aggregations of wealth," found insufficient to
sustain a similar prohibition just a decade earlier. Unless certain narrow exceptions apply, see MCFL, the prohibition
extends even to nonprofit corporations organized to promote a point of view. Aside from its disregard of precedents,
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the majority's ready willingness to equate corruption with all organizations adopting the corporate form is a grave
insult to nonprofit and for-profit corporations alike, entities that have long enriched our civic dialogue.

Austin was the first and, until now, the only time our Court had allowed the Government to exercise the
power to censor political speech based on the speaker's corporate identity. The majority's contrary contention is
simply incorrect. 

Even after Buckley construed the statute then before the Court to reach only express advocacy, it invalidated
limits on independent expenditures, observing that "[a]dvocacy of the election or defeat of candidates for federal
office is no less entitled to protection under the First Amendment than the discussion of political policy generally or
advocacy of the passage or defeat of legislation." Austin defied this principle. It made the impermissible content-
based judgment that commentary on candidates is less deserving of First Amendment protection than discussions of
policy. In its haste to reaffirm Austin today, the majority refuses to confront this basic conflict between Austin and
Buckley. It once more diminishes the First Amendment by ignoring its command that the Government has no power
to dictate what topics its citizens may discuss. 

. . . We are now told that "the government also has a compelling interest in insulating federal elections from
the type of corruption arising from the real or apparent creation of political debts." "[E]lectioneering
communications paid for with the general treasury funds of labor unions and corporations," the Government warns,
"endea[r] those entities to elected officials in a way that could be perceived by the public as corrupting." 

This rationale has no limiting principle. Were we to accept it, Congress would have the authority to outlaw
even pure issue ads, because they, too, could endear their sponsors to candidates who adopt the favored positions.
Taken to its logical conclusion, the alleged Government interest "in insulating federal elections from ... the real or
apparent creation of political debts" also conflicts with Buckley. If a candidate feels grateful to a faceless, impersonal
corporation for making independent expenditures, the gratitude cannot be any less when the money came from the
CEO's own pocket. Buckley, however, struck down limitations on independent expenditures and rejected the
Government's corruption argument absent evidence of coordination. . . . [W]e cannot cede authority to the
Legislature to do with the First Amendment as it pleases. Since Austin is inconsistent with the First Amendment, its
extension diminishes the First Amendment even further. For this reason § 203 should be held unconstitutional.

2.  Even under Austin, BCRA § 203 could not stand. All parties agree strict scrutiny applies; § 203,
however, is far from narrowly tailored.

. . . What the law allows--permitting the corporation "to serve as the founder and treasurer of a different
association of individuals that can endorse or oppose political candidates"--"is not speech by the corporation."

Our cases recognize the practical difficulties corporations face when they are limited to communicating
through PACs. The majority need look no further than MCFL for an extensive list of hurdles PACs have to confront.
. . .

These regulations are more than minor clerical requirements. Rather, they create major disincentives for
speech, with the effect falling most heavily on smaller entities that often have the most difficulty bearing the costs of
compliance. Even worse, for an organization that has not yet set up a PAC, spontaneous speech that "refers to a
clearly identified candidate for Federal office" becomes impossible, even if the group's vital interests are threatened
by a piece of legislation pending before Congress on the eve of a federal election. Couple the litany of administrative
burdens with the categorical restriction limiting PACs' solicitation activities to "members," and it is apparent that
PACs are inadequate substitutes for corporations in their ability to engage in unfettered expression.

 Even if the newly formed PACs manage to attract members and disseminate their messages against these
heavy odds, they have been forced to assume a false identity while doing so. . . . A requirement that coerces
corporations to adopt alter egos in communicating with the public is, by itself, sufficient to make the PAC option a
false choice for many civic organizations. . . .

The majority can articulate no compelling justification for imposing this scheme of compulsory
ventriloquism. If the majority is concerned about corruption and distortion of the political process, it makes no sense
to diffuse the corporate message and, under threat of criminal penalties, to compel the corporation to spread the
blame to its ad hoc intermediary.

For all these reasons, the PAC option cannot advance the Government's argument that the provision meets
the test of strict scrutiny. . . .

Once we turn away from the distraction of the PAC option, the provision cannot survive strict scrutiny.
[Section] 203 prohibits unions and corporations from funding from their general treasury any [“electioneering
communication”]. . . .

The prohibition, with its crude temporal and geographic proxies, is a severe and unprecedented ban on
protected speech. [S]uppose a few Senators want to show their constituents in the logging industry how much they
care about working families and propose a law, 60 days before the election, that would harm the environment by
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allowing logging in national forests. Under § 203, a nonprofit environmental group would be unable to run an ad
referring to these Senators in their districts. The suggestion that the group could form and fund a PAC in the short
time required for effective participation in the political debate is fanciful. For reasons already discussed, moreover,
an ad hoc PAC would not be as effective as the environmental group itself in gaining credibility with the public.
Never before in our history has the Court upheld a law that suppresses speech to this extent.

The group would want to refer to these Senators, either by name or by photograph, not necessarily because
an election is at stake. . . . The ability to refer to candidates and officeholders is important because it allows the
public to communicate with them on issues of common concern. Section 203's sweeping approach fails to take into
account this significant free speech interest. Under any conventional definition of overbreadth, it fails to meet strict
scrutiny standards. . . .

. . . Section 203 is a comprehensive censor: On the pain of a felony offense, the ad must not refer to a
candidate for federal office during the crucial weeks before an election.

We are supposed to find comfort in the knowledge that the ad is banned under § 203 only if it "is targeted to
the relevant electorate," defined as communications that can be received by 50,000 or more persons in the
candidate's district.  This Orwellian criterion, however, is analogous to a law, unconstitutional under any known First
Amendment theory, that would allow a speaker to say anything he chooses, so long as his intended audience could
not hear him. . . .

In defending against a facial attack on a statute with substantial overbreadth, it is no answer to say that
corporations and unions may bring as- applied challenges on a case-by-case basis. When a statute is as out of bounds
as § 203, our law simply does not force speakers to "undertake the considerable burden (and sometimes risk) of
vindicating their rights through case- by-case litigation." Virginia v. Hicks (2003). If they instead "abstain from
protected speech," they "har[m] not only themselves but society as a whole, which is deprived of an uninhibited
marketplace of ideas." Not the least of the ill effects of today's decision is that our overbreadth doctrine, once a
bulwark of protection for free speech, has now been manipulated by the Court to become but a shadow of its former
self.

In the end the Government . . . cannot dispute the looseness of the connection between § 203 and the
Government's proffered interest in stemming corruption. At various points . . . , they drop all pretense that the
electioneering ban bears a close relation to anticorruption purposes. Instead, they defend § 203 on the ground that the
targeted ads "may influence," are "likely to influence," or "will in all likelihood have the effect of influencing" a
federal election. The mere fact that an ad may, in one fashion or another, influence an election is an insufficient
reason for outlawing it. I should have thought influencing elections to be the whole point of political speech. Neither
strict scrutiny nor any other standard the Court has adopted to date permits outlawing speech on the ground that it
might influence an election, which might lead to greater access to politicians by the sponsoring organization, which
might lead to actual corruption or the appearance of corruption. Settled law requires a real and close connection
between end and means. The attenuated causation the majority endorses today is antithetical to the concept of
narrow tailoring.

5.  Title II's vagueness and overbreadth demonstrate Congress' fundamental misunderstanding of the First
Amendment. . . . Title II's ban on electioneering communications covers general commentaries on political issues
and is far removed from laws prohibiting direct contributions from corporate and union treasuries. The severe First
Amendment burden of this ban on independent expenditures requires much stronger justifications than the majority
offers. 

The hostility toward corporations and unions that infuses the majority opinion is inconsistent with the
viewpoint neutrality the First Amendment demands of all Government actors, including the members of this Court.
Corporations, after all, are the engines of our modern economy. . . . To say these entities cannot alert the public to
pending political issues that may threaten the country's economic interests is unprecedented. Unions are also an
established part of the national economic system. They, too, have their own unique insights to contribute to the
political debate, but the law's impact on them is just as severe. The costs of the majority's misplaced concerns about
the "corrosive and distorting effects of immense aggregations of wealth," moreover, will weigh most heavily on
budget-strapped nonprofit entities upon which many of our citizens rely for political commentary and advocacy.
These groups must now choose between staying on the sidelines in the next election or establishing a PAC against
their institutional identities. PACs are a legal construct sanctioned by Congress. They are not necessarily the means
of communication chosen and preferred by the citizenry.

CONCLUSION
The First Amendment underwrites the freedom to experiment and to create in the realm of thought and

speech. Citizens must be free to use new forms, and new forums, for the expression of ideas. The civic discourse
belongs to the people and the Government may not prescribe the means used to conduct it.
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The First Amendment commands that Congress "shall make no law ... abridging the freedom of speech."
The command cannot be read to allow Congress to provide for the imprisonment of those who attempt to establish
new political parties and alter the civic discourse. Our pluralistic society is filled with voices expressing new and
different viewpoints, speaking through modes and mechanisms that must be allowed to change in response to the
demands of an interested public. As communities have grown and technology has evolved, concerted speech not
only has become more effective than a single voice but also has become the natural preference and efficacious
choice for many Americans. The Court, upholding multiple laws that suppress both spontaneous and concerted
speech, leaves us less free than before. Today's decision breaks faith with our tradition of robust and unfettered
debate.

Chief Justice Rehnquist, dissenting with respect to BCRA Titles I and V.  Justice Scalia and Justice
Kennedy join this opinion in its entirety.

I.  The issue presented by Title I is not . . . whether Congress can permissibly regulate campaign
contributions to candidates. . . or seek to eliminate corruption in the political process. Rather, the issue is whether
Congress can permissibly regulate much speech that has no plausible connection to candidate contributions or
corruption to achieve those goals. Under our precedent, restrictions on political contributions implicate important
First Amendment values and are constitutional only if they are "closely drawn" to reduce the corruption of federal
candidates or the appearance of corruption. Buckley (per curiam). Yet, the Court glosses over the breadth of the
restrictions, characterizing Title I of BCRA as "do[ing] little more that regulat[ing] the ability of wealthy individuals,
corporations, and unions to contribute large sums of money to influence federal elections, federal candidates, and
federal officeholders."  Because, in reality, Title I is much broader than the Court allows, regulating a good deal of
speech that does not have the potential to corrupt federal candidates and officeholders, I dissent.

The lynchpin of Title I, new FECA § 323(a), prohibits national political party committees from
"solicit[ing]," "receiv[ing]," "direct[ing] to another person," and "spend[ing]" any funds not subject to federal
regulation, even if those funds are used for nonelection related activities. . . . Certainly "infusions of money into
[candidates'] campaigns," can be regulated, but § 323(a) does not regulate only donations given to influence a
particular federal election; it regulates all donations to national political committees, no matter the use to which the
funds are put.

The Court attempts to sidestep the unprecedented breadth of this regulation by stating that the "close
relationship between federal officeholders and the national parties" makes all donations to the national parties
"suspect." But a close association with others, especially in the realm of political speech, is not a surrogate for
corruption; it is one of our most treasured First Amendment rights. . . . When a donation to an organization has no
potential to corrupt a federal officeholder, the relationship between the officeholder and the organization is simply
irrelevant.

The Court fails to recognize that the national political parties are exemplars of political speech at all levels
of government, in addition to effective fundraisers for federal candidates and officeholders. . . . Indeed, some
national political parties exist primarily for the purpose of expressing ideas and generating debate. 

[P]olitical parties often foster speech crucial to a healthy democracy, and fulfill the need for like-minded
individuals to ban together and promote a political philosophy. When political parties engage in pure political speech
that has little or no potential to corrupt their federal candidates and officeholders, the government cannot
constitutionally burden their speech any more than it could burden the speech of individuals engaging in these same
activities. [U]nder any definition of "exacting scrutiny," the means chosen by Congress, restricting all donations to
national parties no matter the purpose for which they are given or are used, are not "closely drawn to avoid
unnecessary abridgment of associational freedoms." 

Although these provisions are more focused on activities that may affect federal elections, there is scant
evidence in the record to indicate that federal candidates or officeholders are corrupted or would appear corrupted by
donations for these activities. Nonetheless, the Court concludes that because these activities benefit federal
candidates and officeholders or prevent the circumvention of pre-existing or contemporaneously enacted restrictions,
it must defer to the " 'predictive judgments of Congress,' " 

Yet the Court cannot truly mean what it says. Newspaper editorials and political talk shows benefit federal
candidates and officeholders every bit as much as a generic voter registration drive conducted by a state party; there
is little doubt that the endorsement of a major newspaper affects federal elections, and federal candidates and
officeholders are surely "grateful" for positive media coverage. I doubt, however, the Court would seriously contend
that we must defer to Congress' judgment if it chose to reduce the influence of political endorsements in federal
elections.

No doubt Congress was convinced by the many abuses of the current system that something in this area
must be done. Its response, however, was too blunt. . . .[Congress] should not be able to broadly restrict political



52

speech in the fashion it has chosen. Today's decision, by not requiring tailored restrictions, has significantly reduced
the protection for political speech having little or nothing to do with corruption or the appearance of corruption.

II.  BCRA § 504 amends § 315 of the Communications Act to require broadcast licensees to maintain and
disclose records of any request to purchase broadcast time that "is made by or on behalf of a legally qualified
candidate for public office" or that "communicates a message relating to any political matter of national importance,"
including communications relating to "a legally qualified candidate," "any election to Federal office," and "a national
legislative issue of public importance." This section differs from other BCRA disclosure sections because it requires
broadcast licensees to disclose requests to purchase broadcast time rather than requiring purchasers to disclose their
disbursements for broadcast time. See, e.g., BCRA § 201. The Court concludes that § 504 "must survive a facial
attack under any potentially applicable First Amendment standard, including that of heightened scrutiny." I disagree.

This section is deficient because of the absence of a sufficient governmental interest to justify disclosure of
mere requests to purchase broadcast time, as well as purchases themselves. . . . An approach that simply focuses on
whether the administrative burden is justifiable is untenable. Because § 504 impinges on core First Amendment
rights, it is subject to a more demanding test than mere rational-basis review. The Court applies the latter by asking
essentially whether there is any conceivable reason to support § 504. 

Required disclosure provisions that deter constitutionally protected association and speech rights are subject
to heightened scrutiny. When applying heightened scrutiny, we first ask whether the Government has asserted an
interest sufficient to justify the disclosure of requests to purchase broadcast time. . . .

. . . I fail to see any justification for BCRA § 504 in its entirety. Nor do I find persuasive the Court's and the
Government's argument that pre-existing unchallenged agency regulations imposing similar disclosure requirements
compel the conclusion that § 504 is constitutional and somehow relieve the Government of its burden of advancing a
constitutionally sufficient justification for § 504.

As to the disclosure requirements involving "any political matter of national importance" under the new
Communications Act § 315(e)(1)(B), the Government suggests that the disclosure enables viewers to evaluate the
message transmitted. First, insofar as BCRA § 504 requires reporting of "request[s for] broadcast time" as well as
actual broadcasts, it is not supported by this goal. Requests that do not mature into actual purchases will have no
viewers, but the information may allow competitors or adversaries to obtain information regarding organizational or
political strategies of purchasers. Second, even as to broadcasts themselves, in this noncandidate- related context,
this goal is a far cry from the Government interests endorsed in Buckley, which were limited to evaluating and
preventing corruption of federal candidates.

As to disclosure requirements with respect to candidates under the new Communications Act §
315(e)(1)(A), BCRA § 504 significantly overlaps with § 201. . . . While I recognize that there is this overlap, § 504
imposes a different burden on the purchaser's First Amendment rights: as noted above, § 201 is limited to
purchasers' disclosure of disbursements for electioneering communications, whereas § 504 requires broadcast
licensees' disclosure of requests for broadcast time by purchasers. Not only are the purchasers' requests, which may
never result in an actual advertisement, subject to the disclosure requirements, but § 504 will undoubtedly result in
increased costs of communication because the licensees will shift the costs of the onerous disclosure and
recordkeeping requirements to purchasers. The Government fails to offer a reason for the separate burden and
apparent overlap.

The Government cannot justify, and for that matter, has not attempted to justify, its requirement that
"request[s for] broadcast" time be publicized. On the record before this Court, I cannot even speculate as to a
governmental interest that would allow me to conclude that the disclosure of "requests" should be upheld. Such
disclosure risks, inter alia, allowing candidates and political groups the opportunity to ferret out a purchaser's
political strategy and, ultimately, unduly burdens the First Amendment freedoms of purchasers.

Justice Stevens, dissenting with  respect to 305. Justice Ginsburg and Justice Breyer join this opinion
in its entirety. [Opinion omitted.]

Volume 2, Chapter 10: Freedom of Speech and Press
Part I, Section V.   The Modern Approach to Advocacy of Illegal Conduct
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Ashcroft v. ACLU 
542 U.S. __ (2004)

[Majoirty: Kennedy, Stevens, Souter, Thomas, and Ginsburg.  Concurring: Stevens, joined by Ginsburg.  
Dissenting: Scalia; Bryer, joined by Rehnquist and O’Connor.]

JUSTICE KENNEDY delivered the opinion of the Court. 
This case presents a challenge to a statute enacted by Congress to protect minors from exposure to sexually

explicit materials on the Internet, the Child Online Protection Act (COPA),  47 U. S. C. §231. We must decide
whether the Court of Appeals was correct to affirm a ruling by the District Court that enforcement of COPA should
be enjoined because the statute likely violates the First Amendment....

Content-based prohibitions, enforced by severe criminal penalties, have the constant potential to be a
repressive force in the lives and thoughts of a free people. To guard against that threat the Constitution demands that
content-based restrictions on speech be presumed invalid, R. A. V. v. St. Paul, 505 U. S. 377, 382 (1992), and that the
Government bear the burden of showing their constitutionality. United States v. Playboy Entertainment Group, Inc.,
529 U. S. 803, 817 (2000). This is true even when Congress twice has attempted to find a constitutional means to
restrict, and punish, the speech in question....

I-A. COPA is the second attempt by Congress to make the Internet safe for minors by criminalizing certain
Internet speech. The first attempt was the Communications Decency Act of 1996, 47 U. S. C. §223. The Court held
the CDA unconstitutional because it was not narrowly tailored to serve a compelling governmental interest and
because less restrictive alternatives were available. Reno v. American Civil Liberties Union, 521 U. S. 844 (1997). 

In response to the Court’s decision in Reno, Congress passed COPA. COPA imposes criminal penalties of a
$50,000 fine and six months in prison for the knowing posting, for “commercial purposes,” of World Wide Web
content that is “harmful to minors.” §231(a)(1). Material that is "harmful to minors" is defined as: 

“any communication, picture, image, graphic image file, article, recording, writing, or other matter of any
kind that is obscene or that—“(A) the average person, applying contemporary community standards, would
find, taking the material asa whole and with respect to minors, is designed to appeal to, or is designed to
pander to, the prurient interest;“(B) depicts, describes, or represents, in a manner patently offensive with
respect to minors, an actual or simulated sexual act or sexual contact, an actual or simulated normal or
perverted sexual act, or a lewd exhibition of the genitals or post-pubescent female breast; and“(C) taken as
a whole, lacks serious literary, artistic, political, or scientific value for minors.” §231(e)(6).
“Minors” are defined as “any person under 17 years of age.” §231(e)(7). A person acts for “commercial

purposes only if such person is engaged in the business of making such communications.” “Engaged in the
business,” in turn, 

“means that the person who makes a communication, or offers to make a communication, by means of the
World Wide Web, that includes any material that is harmful to minors, devotes time, attention, or labor to
such activities, as a regular course of such person’s trade or business, with the objective of earning a profit
as a result of such activities (although it is not necessary that the person make a profit or that the making or
offering to make such communications be the person’s sole or principal business or source of income).”
§231(e)(2)....
I-B. Respondents, Internet content providers and others concerned with protecting the freedom of speech,

filed suit in the United States District Court for the Eastern District of Pennsylvania. They sought a preliminary
injunction against enforcement of the statute. After considering testimony from witnesses presented by both
respondents and the Government, the District Court issued an order granting the preliminary injunction. The court
first noted that the statute would place a burden on some protected speech. American Civil Liberties Union v. Reno,
31 F. Supp. 2d 473 (1999). The court then concluded that respondents were likely to prevail on their argument that
there were less restrictive alternatives to the statute.... 

II-A. “This Court, like other appellate courts, has always applied the abuse of discretion standard on the
review of a preliminary injunction.”...

The District Court, in deciding to grant the preliminary injunction, concentrated primarily on the argument
that there are plausible, less restrictive alternatives to COPA. A statute that “effectively suppresses a large amount of
speech that adults have a constitutional right to receive and to address to one another . . . is unacceptable if less
restrictive alternatives would be at least as effective in achieving the legitimate purpose that the statute was enacted
to serve.” Reno. When plaintiffs challenge a content-based speech restriction, the burden is on the Government to
prove that the proposed alternatives will not be as effective as the challenged statute. Id. 

In considering this question, a court assumes that certain protected speech may be regulated, and then asks
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what is the least restrictive alternative that can be used to achieve that goal. The purpose of the test is not to consider
whether the challenged restriction has some effect in achieving Congress’ goal, regardless of the restriction it
imposes. The purpose of the test is to ensure that speech is restricted no further than necessary to achieve the goal,
for it is important to assure that legitimate speech is not chilled or punished. For that reason, the test does not begin
with the status quo of existing regulations, then ask whether the challenged restriction has some additional ability to
achieve Congress’ legitimate interest. Any restriction on speech could be justified under that analysis. Instead, the
court should ask whether the challenged regulation is the least restrictive means among available, effective
alternatives. 

In deciding whether to grant a preliminary injunction stage, a district court must consider whether the
plaintiffs have demonstrated that they are likely to prevail on the merits. See, e.g., Doran v. Salem Inn, Inc., 422 U.
S. 922 (1975). (The court also considers whether the plaintiff has shown irreparable injury,  but the parties in this
case do not contest the correctness of the District Court’s conclusion that a likelihood of irreparable injury had been
established.  As the Government bears the burden of proof on the ultimate question of COPA’s constitutionality,
respondents must be deemed likely to prevail unless the Government has shown that respondents’ proposed less
restrictive alternatives are less effective than COPA. Applying that analysis, the District Court concluded that
respondents were likely to prevail.  That conclusion was not an abuse of discretion, because on this record there are a
number of plausible, less restrictive alternatives to the statute. 

The primary alternative considered by the District Court was blocking and filtering software. Blocking and
filtering software is an alternative that is less restrictive than COPA, and, in addition, likely more effective as a
means of restricting children’s access to materials harmful to them. The District Court, in granting the preliminary
injunction, did so primarily because the plaintiffs had proposed that filters are a less restrictive alternative to COPA
and the Government had not shown it would be likely to disprove the plaintiffs’ contention at trial. Ibid. 

Filters are less restrictive than COPA. They impose selective restrictions on speech at the receiving end, not
universal restrictions at the source. Under a filtering regime, adults without children may gain access to speech they
have a right to see without having to identify themselves or provide their credit card information. Even adults with
children may obtain access to the same speech on the same terms simply by turning off the filter on their home
computers. Above all, promoting the use of filters does not condemn as criminal any category of speech, and so the
potential chilling effect is eliminated, or at least much diminished. All of these things are true, moreover, regardless
of how broadly or narrowly the definitions in COPA are construed. 

Filters also may well be more effective than COPA. First, a filter can prevent minors from seeing all
pornography, not just pornography posted to the Web from America. The District Court noted in its factfindings that
one witness estimated that 40% of harmful-to-minors content comes from overseas. COPA does not prevent minors
from having access to those foreign harmful materials. That alone makes it possible that filtering software might be
more effective in serving Congress’ goals. Effectiveness is likely to diminish even further if COPA is upheld,
because the providers of the materials that would be covered by the statute simply can move their operations
overseas. It is not an answer to say that COPA reaches some amount of materials that are harmful to minors; the
question is whether it would reach more of them than less restrictive alternatives. In addition, the District Court
found that verification systems may be subject to evasion and circumvention, for example by minors who have their
own credit cards. Finally, filters also may be more effective because they can be applied to all forms of Internet
communication, including e-mail, not just communications available via the World Wide Web.

That filtering software may well be more effective than COPA is confirmed by the findings of the
Commission on Child Online Protection, a blueribbon commission created by Congress in COPA itself. Congress
directed the Commission to evaluate the relative merits of different means of restricting minors’ ability to gain
access to harmful materials on the Internet. Note following 47 U. S. C. §231. It unambiguously found that filters are
more effective than age-verification requirements. See Commission on Child Online Protection (COPA), Report to
Congress, at 19–21, 23–25, 27 (Oct. 20, 2000) (assigning a score for “Effectiveness” of 7.4 for server-based filters
and 6.5 for client-based filters, as compared to 5.9 for independent adult-id verification, and 5.5 for credit card
verification). Thus, not only has the Government failed to carry its burden of showing the District Court that the
proposed alternative is less effective, but also a Government Commission appointed to consider the question has
concluded just the opposite. That finding supports our conclusion that the District Court did not abuse its discretion
in enjoining the statute. 

Filtering software, of course, is not a perfect solution to the problem of children gaining access to harmful-
to-minors materials. It may block some materials that are not harmful to minors and fail to catch some that are. See
31 F. Supp. 2d, at 492. Whatever the deficiencies of filters, however, the Government failed to introduce specific
evidence proving that existing technologies are less effective than the restrictions in COPA. The District Court made
a specific factfinding that “[n]o evidence was presented to the Court as to the percentage of time that blocking and
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filtering technology is over- or underinclusive.” Ibid. In the absence of a showing as to the relative effectiveness of
COPA and the alternatives proposed by respondents, it was not an abuse of discretion for the District Court to grant
the preliminary injunction. The Government’s burden is not merely to show that a proposed less restrictive
alternative has some flaws; its burden is to show that it is less effective. Reno. It is not enough for the Government to
show that COPA has some effect. Nor do respondents bear a burden to introduce, or offer to introduce, evidence that
their proposed alternatives are more effective. The Government has the burden to show they are less so. The
Government having failed to carry its burden, it was not an abuse of discretion for the District Court to grant the
preliminary injunction....

The need for parental cooperation does not automatically disqualify a proposed less restrictive alternative.
Playboy Entertainment Group. (“A court should not assume a plausible, less restrictive alternative would be
ineffective; and a court should not presume parents, given full information, will fail to act”). In enacting COPA,
Congress said its goal was to prevent the “widespread availability of the Internet” from providing “opportunities for
minors to access materials through the World Wide Web in a manner that can frustrate parental supervision or
control.” Congressional Findings, note following 47 U. S. C. §231.  COPA presumes that parents lack the ability, not
the will, to monitor what their children see. By enacting programs to promote use of filtering software, Congress
could give parents that ability without subjecting protected speech to severe penalties....

II-B. There are also important practical reasons to let the injunction stand pending a full trial on the merits.
First, the potential harms from reversing the injunction outweigh those of leaving it in place by mistake. Where a
prosecution is a likely possibility, yet only an affirmative defense is available, speakers may self-censor rather than
risk the perils of trial. There is a potential for extraordinary harm and a serious chill upon protected speech. The
harm done from letting the injunction stand pending a trial on the merits, in contrast, will not be extensive. No
prosecutions have yet been undertaken under the law, so none will be disrupted if the injunction stands. Further, if
the injunction is upheld, the Government in the interim can enforce obscenity laws already on the books....

Third, and on a related point, the factual record does not reflect current technological reality—a serious
flaw in any case involving the Internet. The technology of the Internet evolves at a rapid pace. Yet the factfindings
of the District Court were entered in February 1999, over five years ago.... 

On this record, the Government has not shown that the less restrictive alternatives proposed by respondents
should be disregarded. Those alternatives, indeed, may be more effective than the provisions of COPA. The District
Court did not abuse its discretion when it entered the preliminary injunction. The judgment of the Court of Appeals
is affirmed, and the case is remanded for proceedings consistent with this opinion.  

It is so ordered.
JUSTICE STEVENS, with whom JUSTICE GINSBURG joins, concurring. 
...If a prurient appeal is offensive in a puritan village, it may be a crime to post it on the World Wide

Web”). I continue to believe that the Government may not penalize speakers for making available to the general
World Wide Web audience that which the least tolerant communities in America deem unfit for their children’s
consumption, cf. Reno v. American Civil Liberties Union, 521 U. S. 844 (1997), and consider that principle a
sufficient basis for deciding this case. 

But COPA’s use of community standards is not the statute’s only constitutional defect. Today’s decision
points to another: that, as far as the record reveals, encouraging deployment of user-based controls, such as filtering
software, would serve Congress’ interest in protecting minors from sexually explicit Internet materials as well or
better than attempting to regulate the vast content of the World Wide Web at its source, and at a far less significant
cost to First Amendment values. 

In registering my agreement with the Court’s less-restrictive-means analysis, I wish to underscore just how
restrictive COPA is. COPA is a content-based restraint on the dissemination of constitutionally protected speech. It
enforces its prohibitions by way of the criminal law, threatening noncompliant Web speakers with a fine of as much
as $50,000, and a term of imprisonment as long as six months, for each offense. 47 U. S. C. §231(a). Speakers who
“intentionally” violate COPA are punishable by a fine of up to $50,000 for each day of the violation. Ibid. And
because implementation of the various adult-verification mechanisms described in the statute provides only an
affirmative defense, §231(c)(1), even full compliance with COPA cannot guarantee freedom from prosecution.
Speakers who dutifully place their content behind age screens may nevertheless find themselves in court, forced to
prove the lawfulness of their speech on pain of criminal conviction. Cf. Ashcroft v. Free Speech Coalition, 535 U. S.
234 (2002). 

Criminal prosecutions are, in my view, an inappropriate means to regulate the universe of materials
classified as “obscene,” since “the line between communications which ‘offend’ and those which do not is too
blurred to identify criminal conduct.” Smith v. United States, 431 U. S. 291, 316 (1977) (STEVENS, J.,
dissenting).... 
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JUSTICE SCALIA, dissenting. 
I agree with JUSTICE BREYER’s conclusion that the Child Online Protection Act (COPA), 47 U. S. C.

§231, is constitutional. Both the Court and JUSTICE BREYER err, however, in subjecting COPA to strict scrutiny.
Nothing in the First Amendment entitles the type of material covered by  COPA to that exacting standard of review.
“We have recognized that commercial entities which engage in ‘the sordid business of pandering’ by ‘deliberately
emphasiz[ing] the sexually provocative aspects of [their nonobscene products], in order to catch the salaciously
disposed,’ engage in constitutionally unprotected behavior.” United States v. Playboy Entertainment Group, Inc.,
529 U. S. 803 (2000) (SCALIA, J., dissenting).... 

JUSTICE BREYER, with whom THE CHIEF JUSTICE and JUSTICE O’CONNOR join,
dissenting.... 

I-A. The Act’s definitions limit the material it regulates to material that does not enjoy First Amendment
protection, namely legally obscene material, and very little more. A comparison of this Court’s definition of
unprotected, “legally obscene,” material with the Act’s definitions makes this clear.... 

Both [the obscenity test for advits and the] definitions [in COPA] define the relevant material through use
of the critical terms “prurient interest” and “lacks serious literary, artistic, political, or scientific value.” Insofar as
material appeals to, or panders to, “the prurient interest,” it simply seeks a sexual response. Insofar as “patently
offensive” material with “no serious value” simply seeks that response, it does not seek to educate, it does not seek
to elucidate views about sex, it is not artistic, and it is not literary. Compare, e.g., Erznoznik v. Jacksonville, 422 U.
S. 205 (1975) (invalidating an ordinance regulating nudity in films, where the ban was not confined to “sexually
explicit nudity” or otherwise limited), with Ginzburg v. United States, 383 U. S. 463, 471 (1966) (finding
unprotected material that was “created, represented, and sold solely as a claimed instrument of the sexual stimulation
it would bring”). That is why this Court, in Miller v. California, 413 U.S. 15 (1973), held that the First Amendment
did not protect material that fit its definition. 

The only significant difference between the present statute and Miller’s definition consists of the addition of
the words “with respect to minors,” §231(e)(6)(A), and “for minors,” §231(e)(6)(C). But the addition of these words
to a definition that would otherwise cover only obscenity expands the statute’s scope only slightly. That is because
the material in question (while potentially harmful to young children) must, first, appeal to the “prurient interest” of,
i.e., seek a sexual response from, some group of adolescents or postadolescents (since young children normally do
not so respond). And material that appeals to the “prurient interest[s]” of some group of adolescents or
postadolescents will almost inevitably appeal to the “prurient interest[s]” of some group of adults as well. 

The “lack of serious value” requirement narrows the statute yet further—despite the presence of the
qualification “for minors.” That is because one cannot easily imagine material that has serious literary, artistic,
political, or scientific value for a significant group of adults, but lacks such value for any significant group of
minors. Thus, the statute, read literally, insofar as it extends beyond the legally obscene, could reach only borderline
cases. And to take the words of the statute literally is consistent with Congress’ avowed objective in enacting this
law; namely, putting material produced by professional pornographers behind screens that will verify the age of the
viewer....

These limitations on the statute’s scope answer many of the concerns raised by those who attack its
constitutionality. Respondents fear prosecution for the Internet posting of material that does not fall within the
statute’s ambit as limited by the “prurient interest” and “no serious value” requirements; for example: an essay about
a young man’s experience with masturbation and sexual shame; “a serious discussion about birth control practices,
homosexuality, . . . or the consequences of prison rape”; an account by a 15-year-old, written for therapeutic
purposes, of being raped when she was 13; a guide to self-examination for testicular cancer; a graphic illustration of
how to use a condom; or any of the other postings of modern literary or artistic works or discussions of sexual
identity, homosexuality, sexually transmitted diseases, sex education, or safe sex, let alone Aldous Huxley’s Brave
New World, J. D. Salinger’s Catcher in the Rye, or, as the complaint would have it, “Ken Starr’s report on the
Clinton-Lewinsky scandal.”...

These materials are not both (1) “designed to appeal to, or . . . pander to, the prurient interest” of significant
groups of minors and (2) lacking in “serious literary, artistic, political, or scientific value” for significant groups of
minors. §§231(e)(6)(A), (C). Thus, they fall outside the statute’s definition of the material that it restricts, a fact the
Government acknowledged at oral argument. Tr. of Oral Arg. 50–51....

II. I turn next to the question of “compelling interest,” that of protecting minors from exposure to
commercial pornography. No one denies that such an interest is “compelling.” Rather, the question here is whether
the Act, given its restrictions on adult access, significantly advances that interest. In other words, is the game worth
the candle? 

The majority argues that it is not, because of the existence of “blocking and filtering software.” Ante. The
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majority refers to the presence of that software as a “less restrictive alternative.” But that is a misnomer—a
misnomer that may lead the reader to believe that all we need do is look to see if the blocking and filtering software
is less restrictive; and to believe that, because in one sense it is (one can turn off the software), that is the end of the
constitutional matter. 

But such reasoning has no place here. Conceptually speaking, the presence of filtering software is not an
alternative legislative approach to the problem of protecting children from exposure to commercial pornography.
Rather, it is part of the status quo, i.e., the backdrop against which Congress enacted the present statute. It is always
true, by definition, that the status quo is less restrictive than a new regulatory law. It is always less restrictive to do
nothing than to do something. But “doing nothing” does not address the problem Congress sought to
address—namely that, despite the availability of filtering software, children were still being exposed to harmful
material on the Internet. 

Thus, the relevant constitutional question is not the question the Court asks: Would it be less restrictive to
do nothing? Of course it would be. Rather, the relevant question posits a comparison of (a) a status quo that includes
filtering software with (b) a change in that status quo that adds to it an age-verification screen requirement.

Second, filtering software costs money. Not every family has the $40 or so necessary to install it....
Third, filtering software depends upon parents willing to decide where their children will surf the Web and

able to enforce that decision. As to millions of American families, that is not a reasonable possibility. More than 28
million school age children have both parents or their sole parent in the work force, at least 5 million children are left
alone at home without supervision each week, and many of those children will spend afternoons and evenings with
friends who may well have access to computers and more lenient parents....

Fourth, software blocking lacks precision, with the result that those who wish to use it to screen out
pornography find that it blocks a great deal of material that is valuable....

In sum, a “filtering software status quo” means filtering that underblocks, imposes a cost upon each family
that uses it, fails to screen outside the home, and lacks precision. Thus, Congress could reasonably conclude that a
system that relies entirely upon the use of such software is not an effective system. And a law that adds to that
system an age-verification screen requirement significantly increases the system’s efficacy. That is to say, at a
modest additional cost to those adults who wish to obtain access to a screened program, that law will bring about
better, more precise blocking, both inside and outside the home....

V....I recognize that some Members of the Court, now or in the past, have taken the view that the First
Amendment simply does not permit Congress to legislate in this area. See, e.g., Ginzburg (Black, J., dissenting)
(“[T]he Federal Government is without any power whatever under the Constitution to put any type of burden on
speech and expression of ideas of any kind”). Others believe that the Amendment does not permit Congress to
legislate in certain ways, e.g., through the imposition of criminal penalties for obscenity. See, e.g., ante  (STEVENS,
J., concurring). There are strong constitutional arguments favoring these views. But the Court itself does not adopt
those views. Instead, it finds that the Government has not proved the nonexistence of “less restrictive alternatives.”
That finding, if appropriate here, is universally appropriate. And if universally appropriate, it denies to Congress, in
practice, the legislative leeway that the Court’s language seem to promise. If this statute does not pass the Court’s
“less restrictive alternative” test, what does? If nothing does, then the Court should say so clearly. 

As I have explained, I believe the First Amendment permits an alternative holding. We could construe the
statute narrowly—as I have tried to do—removing nearly all protected material from its scope. By doing so, we
could reconcile its language with the First Amendment’s demands. We would “save” the statute, “not . . . destroy it.”
McConnell v. Federal Election Comm’n, 540 U. S. __ (2003) (where a saving construction of the statute’s language
“ ‘is fairly possible,’ ” we must adopt it). And in the process, we would permit Congress to achieve its basic child-
protecting objectives.... 

The Act tells the Government that, instead of prosecuting bans on obscenity to the maximum extent
possible (as respondents have urged as yet another “alternative”), it can insist that those who make available material
that is obscene or close to obscene keep that material under wraps, making it readily available to adults who wish to
see it, while restricting access to children. By providing this third option—a “middle way”—the Act avoids the need
for potentially speech-suppressing prosecutions. 

That matters in a world where the obscene and the nonobscene do not come tied neatly into separate, easily
distinguishable, packages. In that real world, this middle way might well have furthered First Amendment interests
by tempering the prosecutorial instinct in borderline cases. At least, Congress might have so believed. And this
likelihood, from a First Amendment perspective, might ultimately have proved more protective of the rights of
viewers to retain access to expression than the all-or-nothing choice available to prosecutors in the wake of the
majority’s opinion. 

For these reasons, I dissent.


